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CRIMINAL ATTEMPTS 


HAT those should not be allowed to go free who attempt to 
commit some crime but fail, is a feeling deep rooted and 
universal. But the present generalized doctrine that attempts to 
commit crimes are as such and in themselves criminal is of com- 
paratively late origin. Nothing of such a doctrine is to be found 
in the treatises on criminal law prior to the nineteenth century, in 
spite of the fact that records of cases going back to early times 
show occasional convictions where the defendant failed to com- 
plete the crime attempted. It is evident that such early convic- 
tions rested upon some different basis; and it has been suggested 
that this must have been the ancient doctrine that the will is to be 
taken for the deed, or, as expressed in the Latin formula appearing 
in the Year Books, Voluntas reputabitur pro facto.* If this be true 
we have a noteworthy instance of criminal liability based upon 
mere intent — a theory sufficiently startling to justify inquiry as to 
its accuracy and its history.’ 





1 See, e.g., 2 STEPHEN, History OF CRIMINAL Law OF ENGLAND (1883) 222. In 
1 Hare, PLEAS OF THE CROWN (1678) 532, it is said: “‘ There must be in case of 
robbery (as also in all cases of larceny) something feloniously taken; for although 
anciently an assault to the intent to rob, or an attempt to rob was reputed felony, 
voluntas reputabatur pro facto, 25 E. 3. 42; 13 H. 4, 7. per Gascoigne; 27 Assize 38; 
yet the law is held otherwise at this day, and for a long time since the time of 
Edward III and therefore if A. lies in wait to rob B. and assaults him to that pur- 
pose, and requires him to deliver his purse, yet if de facto he hath taken nothing 
from him, this is not felony, but only a misdemeanor, for which he is punishable 
by fine and imprisonment. 9 E. 4, 26 b; Stamf. P. C. p. 27, b; Co. P. C. p. 68.” 
See also 1 HALE, op. cit. supra, at 425-26. 

2 In 3 Reeves, History or EnciisH Law (2d ed. 1874) 413, the author says: 
“The old maxim of our criminal law, that voluntas reputabitur pro facto, con- 
tinued to prevail in the reign of Henry IV.... But this opinion now began to 
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I. OrIGIN AND DEVELOPMENT 


If one goes back to Coke’s Third Institute, published after his 
death in 1644, which was the earliest systematic treatise in English 
dealing with the criminal law, and was widely copied by writers of 
succeeding generations, one finds this ancient doctrine referred to 
in several connections. In discussing the necessity of some prop- 
erty being taken to constitute the felony of robbery, Coke says: 
“ Somewhat must be taken; for the assault only to rob without 
taking some money or goods is no felony; and such opinions, as 
seem to the contrary, were maintained by that, which then was 
anciently holden, Quod voluntas reputabatur pro facto.” * Again, 
in discussing high treason, Coke lays it down * that in the early law 
criminal liability might be based upon mere intent if the intent 
were evidenced by some overt act. He cites two early cases from 
the Year Books, where unsuccessful attempts to commit murder 
were punished by death, on the ground that voluntas reputabatur 
pro facto. In discussing an early statute ° against going or riding 
armed, Coke refers once more to the same doctrine, saying that 
“at the making of that statute, and by the lawes of the Realme 
of old time used in such case, when any purposed to slay, and 
declare it by such overt act, voluntas reputabatur pro facto, as 
hath been said before.” * 

Coke admits that such was not the law in his day. From what 





grow obsolete; for in 9 Edward IV. we find a contrary language.” Reeves cites in 
support of his assertions Y. B. 13 Hen. IV, 85 (this is an error for Y. B. 13 Hen. 
IV, pl. 20) and Y. B. 9 Edw. IV, 28. 

3 Coxe, Tutrp INSTITUTE (1644) 60. 

4 Ibid. 5. 

5 Coke is careful to point out, however, that even under this early doctrine, 
mere intent if not evidenced by some overt act “ tending to the execution ” of the in- 
tent would not support a conviction. To make himself liable to punishment, the 
defendant must have manifested his intent “ by some open deed tending to the 
execution of his intent. ... So as if a man had compassed the death of another, 
and had uttered the same by words or writing, yet he should not have died for it, 
for there wanted an overt deed tending to the execution of his compassing. But if 
a man had imagined to murder, or rob another, and to that intent had become 
insidiator viarum, and assaulted him, though he killed him not, nor took anything 
from him, yet was it felony, for there was an overt deed.” Coxe, Tuirp Inst1- 
TUTE 5. 

6 (1327) 2 Epw. III. 

7 Coxe, Tuirp INSTITUTE 161. 
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source did he derive his ideas of the ancient law? Was he correct 
in assuming that there was once a time when criminal liability 
might be based upon mere evil intent as long as this was clearly 
manifested by an overt act “ tending to the execution of the in- 
tent? ” 

Coke evidently took his ideas from Staunford’s Pleas of the 
Crown, written in law French, the first edition of which was pub- 
lished in 1557. Staunford lays it down that “in the time of 
Edward III voluntas reputabatur pro facto as well in this crime 
[robbery] as in other crimes ”’; * and in proof of the assertion he 
cites a statement made by Justice Schardelowe in Pasch. 24 Edw. 
III, f. 42. The reference is to a Note,® written in 1351, that “ if 
a thief has a mind to rob a man and is captured for this, that 
although he had taken nothing, yet he should be hanged.” Staun- 
ford also cites Fitzherbert’s Corone 202,*° dated 1353, where the 
statement of Justice Schardelowe is set forth more explicitly and 
is shown to be merely a dictum recalling an earlier case, and also 
M. 13 Hen. IV, f. 8," which cites and is virtually a repetition of 





8 STAUNFORD, PLEAS OF THE CROWN (1557) 27. 

® Staunford’s citation is an error. Coke, copying Staunford, makes the same 
error (TH1rD INSTITUTE 69). Hale gives the citation as 25 Epw. III, 42 (1 Preas 
OF THE CROWN 532). The Note will be found in Pasch. 25 Edw. III, pl. 33 (Corone 
132) (1351). 

10 The case (also found in 27 Ass. pl. 38) is as follows: “ A man was arraigned 
for having robbed pilgrims, and pleaded not guilty. SHARDELOwE, J., said that if he 
had been guilty he would have been hanged, for (said he) if he had been taken 
robbing or burgling, although he had effected nothing, he would be hanged by law; 
and he said that one had been brought before the Council in such a case, it having 
been found before the justices of the peace that the thief had feloniously assaulted 
a man in the country with intent to rob him, and the opinion of all the Council 
except StourorD, J., was that he should be hanged.” 

11 Coke gives the citation as 13 Hen. IV, 7 (Tuirp InstiTuTE 69) and Hale 
copies Coke’s mistake (1 PLEAS OF THE CROWN 532). The correct reference is Mich. 
13 Hen. IV, pl. 20. (See also Corone 229 and 267.) The case, decided in 1411, 
is as follows: “ Coxeyn (CB Exch.) asked the justices in the Exchequer Chamber 
nigh the Exchequer whether it should be adjudged felony or not if a man were in- 
dicted Quod clausum J fregit, (as it would be in a case of quod domum J B felonice 
fregit). Hanxrorp and Huts, JJ. It would be hard to adjudge a breaking of such 
a thing felony. Coxeyn (C. B.). What would you adjudge if the indictment were 
quod clausum J B felonice fregit, et in ipsum insultum fecit? Hankrorp, J. Then it 
would only be adjudged trespass, for an assault is only trespass and the assault 
shows the intention of his breaking. Gascoicne, C. J. (KB). If a man is indicted 
for that he lay in praedando, this is a felony and this may be as well within a 
town as without; and if a man lie in praedando with intent to rob me, and I am 
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the Schardelowe statement. Staunford’s last reference is T. 9 Edw. 
IV, f. 28, which refers to the right to arrest one about to commit 
felony, and, therefore, proves nothing in support of Staunford’s 
statement.” It will thus be seen that the cases cited by Staunford 
are slender authority for the support of so sweeping a doctrine; 
three of them are mere reiterations of Justice Schardelowe’s state- 
ment based on the memory of an earlier case, and the fourth is not 
really in point. 

In another part of his book in discussing the crime of homicide, 
Staunford again refers to the same doctrine in the following pas- 
sage: 


“ And note, that in ancient times the will was material, for it was taken 
for the deed, as it appears in the Title Corone in Fitzherbert, 15 E. II, 





stronger than he and capture him, so that he does not rob me, and he is after- 
wards indicted of this, it shall be adjudged as a felony. Vide anno 27 lib. ass. 
placitum 39, where the law was so taken.” 

12 STAUNFORD, PLEAS OF THE CROWN 27b, gives the reference wrongly as folio 
28. Coke, faithfully copying Staunford, falls into the same error (THIrp INSTITUTE 
69). The correct citation is Trin. 9 Edw. IV, f. 26b (pl. 36). The case is as fol- 
lows: “ In trespass of assault, battery and imprisonment at Warham in the county of 
S. the defendant said that at the time of the supposed trespass the plaintiff was at D. 
in the same county on a road leading from D. to a certain vill and there lay in 
wait to rob the king’s people; and one Alice at Stile was riding along that road and 
he drew his sword against her and commanded her to give him her purse; and 
thereupon the woman raised hue and cry and the defendant captured the plaintiff; 
and since there were no stocks in that town he took him to S. and handed him 
over to the constable, which coming is the assault, and the laying on of hands is 
the battery, and the same is the imprisonment complained of; without this that 
he assaulted, beat or imprisoned him at W. Jenney: That is no plea, for one 
cannot take a sams ceo unless the justification is good, and I think that no one can 
imprison another for any trespass, but a constable can arrest him until he finds 
surety by bond; but for suspicion of felony anyone can arrest, but then it must be 
a felony in fact, for one cannot know his intent, for it may be that the purse he 
demanded of the woman was his own purse. Mone, J. (CP). In burglary one 
has to discuss the intent; and if a man says to me ‘ You see that man? Well, I 
want to kill him,’ in that case I can hold him so that he does not kill the other; all 
the same that is an imprisonment, but for a lawful cause. Jenney: Burglary is 
felony but in our case what the plaintiff did was not felony; and in your case, if I 
see that a man wants to kill another I can well prevent him and defend the other; 
and so I can prevent a man doing something against the peace; but never can I 
arrest him and put him in gaol. NrepHam, J. (CP). You certainly can arrest him 
and commit him to gaol if he intends to do a felonious act as here. Cuoxe, J. (CP). 
If a man is vagrant with no known means of support, he can be arrested and com- 
mitted to gaol; so here when the plaintiff drew his sword and lay in the road, it 
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pl. 383, where one compassing the death of another injured him so 
grievously that he left him lying for dead and then fled, and the other 
revived, and notwithstanding it was adjudged felony, since when his 
will appears here openly to have killed him, voluntas reputabitur pro 
facto: And with this agrees Bracton who says, ‘ Jn maleficiis spectatur 
voluntas et non exitus, et nihil interest utrum quis occidat an causam 
mortis prebeat.’ But the law is not so at this day; for the victim ought 
to have died in fact before it should be adjudged felony.” ** 


As in the case of the Shardelowe statement cited in the pre- 
ceding passage, Staunford’s authority rests on the mere dicta of 
Chief Justice Bereford and Justice Spigurnel, who are stating their 
recollections of former cases. It is rather striking that all the 
authorities cited by Staunford to support his assertion concerning 
the ancient law, when traced to their sources, resolve themselves 
into mere memories of former cases recited in dicta. Coke in addi- 





was very suspicious, and so the imprisonment was lawful. And all the JJ. held 
that this justification was good according to this matter. . . .” The rest of the case 
is a discussion of pleading. 

13 STAUNFORD, PLEAS OF THE CROWN 17. The case to which Staunford refers is 
Pasch. 15 Edw. II, 463, decided in 1322 (also to be found in Corone 383). The case 
is as follows: ‘‘ A man and his wife were taken with the mainor of six sheep skins 
feloniously stolen, etc.; and besides this the son’s wife and the wife were indicted 
of receiving felons and arraigned thereof, and the inquest said that the husband 
was not guilty and that the son and the wife were guilty; and the inquest was 
asked how the husband could be acquitted and the wife be guilty. And the in- 
quest said that he (they?) received other thieves (and they named them) and 
that the wife and the son were common thieves, but that the husband when he 
was aware of this left their company and his own house and dwelt elsewhere. 
Scrope, C. J. (KB). Since you acquit him, we do too. SpicurNnet, J. According 
to the verdict he would have been hanged by crown law. Bererorp, C. J. (CP), 
said that before him and his companions a boy was arraigned because he attempted 
to carry off the goods of his master, and came to his master’s bed where he was 
asleep and cut hard at his throat so that he thought that he had cut his throat, 
and fied; and his master cried and the neighbours heard him and took the boy, 
and he was arraigned of this. And Brrerorp, J., after what had been found by 
the inquest, did not want to hang him because the man he was supposed to have 
killed was alive; and so he was remanded to prison, and later his companions gave 
judgment that he should be hanged, guia voluntas in isto casu reputabitur pro 
facto, where the will is openly found. SpicurNet, J., said that a woman stayed 
with her adulterer and they compassed the death of her husband, and assailed him 
as he rode towards the court of gaol delivery, and they fell upon him and left 
him lying for dead and fled. And the husband got up and cried and came to the 
deliverance and showed all this to the justices and they ordered their arrest, and 
they were taken and arraigned, and all this was found by verdict; and by judg- 
ment he was hanged and she was burnt.” 
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tion to the citations copied from Staunford, mentions ** 22 Ass. 
pl. 39,"° 14 Edw. III,** and, following the example of Staunford, 
quotes at length ** from Pasch. 15 Edw. II, 463 (Corone 383)."* 
Although none of the foregoing cases proves the truth of Staun- 
ford’s sweeping statement, they nevertheless seem to show that the 
courts in the fourteenth century were in fact occasionally con- 
victing for felony those who were guilty only of unsuccessful at- 
tempts; and the case from 15 Edw. II indicates that the practice 
was being rested upon the doctrine that voluntas reputabitur pro 
facto. None of the cases, however, proves that there was ever a 
time when, as Coke and Staunford declared,*® criminal liability 
could be rested upon mere intent as evidenced by an overt act 
rather than upon the overt act itself. A criminal liability based 
upon mere intent would be entirely too dangerous to be prac- 
ticable,”° and without positive evidence one cannot believe that 





14 Coxe, THIRD INSTITUTE 69, in discussing the crime of robbery. 

15 This case (also to be found in Corone 178) decided in 1348, is as follows: 
“ J. who was the wife of J. de D. sued an appeal against R. de B. for the death of 
her husband, and R. put himself on the country and was found not guilty. And R. 
prayed the inquest of the damages and of the abbetors. Tuorpr, C. J. (KB). We 
will do that gladly (and he charged the inquest to find the damages and the abet- 
tors, ‘and seeing that the felony is notorious, and that you have acquitted R. you 
shall tell us who slew the man.’) Buiuet, J.... You ought not to inquire of the 
damages nor the abettors, for we tell you that this same R. was indicted before the 
appeal attached, and you may see the indictment there before you. And it was 
read. And so R. went quit and J. was taken. And so, note, that when the appellee 
is indicted before the appeal attaches, he shall not recover damages, nor shall 
inquiry be made of the abettors. Note by Tuorps, J., that a man shall be hanged 
for burglary of a house even if he took nothing away; and for robbery, even if 
what he took amounted to less than twopence. And he also said that he should be 
hanged if he stole twelve pence or the value. He also said that laymen think not, 
unless the sum exceeds 124d, but this is wrong.” 

16 This case (13-14 Edw. III, 352, 1339-40) is as follows: “ Certain people were 
indicted for robbery before the Guardians of the Peace in Kent, arraigned, and 
found guilty of the robbery of a gown worth 8d. The record and the bodies were 
sent into the King’s Bench by virtue of a writ from the Chancery. And because it 
was a robbery they were hanged. But it is otherwise in the case of one who com- 
- mits larceny.” A slightly different version of the case will be found in Corone 115. 

17 Coxe, Tutrp INSTITUTE 5, in discussing the crime of high treason. 

18 See supra note 13. 

19 The doctrine is repeated by Hale. See 1 HALE, PLEAS oF THE CROWN 425- 
26, 532. 

20 Compare 2 Pottock AND MairTLanp, History or EnciisH Law (2d ed. 
1895) 476, n. 5, 489, n. 7; 3 Hotpswortn, History or ENciisH Law (3d ed. 1923) 
373, n. 4; 2 ibid. 452, n. 6. Holdsworth says: “ This was a dangerous doctrine, but 
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any such general basis of liability ever in truth existed. One 
shrewdly suspects that Norman judges, being fairly practical men, 
brought forth a doctrine to enable them to do what must have 
seemed to Anglo-Saxon minds only evident and accustomed jus- 
tice; for under the old Anglo-Saxon crime of forstal,* a robber 
lying in wait on the highroad and assaulting his victim could be 
summarily punished even though no property was taken. Since 
there existed no general doctrine that attempts as such were pun- 
ishable, in the more extreme cases, such as killing and robbery, 
results much desired could be had by borrowing from the eccle- 
siastical courts a doctrine which conveniently allowed the will to 
be taken for the deed.” 

We find records of convictions, however, confined to attempts to 
commit the more heinous felonies; even these are comparatively 
rare. There seems to be no conception that an attempt to commit 
a crime is as such criminal. Staunford, reading the Year Book 
cases of two centuries before, confidently asserts the alleged an- 
cient doctrine; and his unquestioning statement goes echoing down 
the years. We find it repeated with copied citations during the 
first half of the seventeenth century by Coke,”* during the second 
half of the seventeenth century by Hale,”* during the eighteenth 
century by Hawkins.” 





tempting perhaps at a time when there was no legislation directed against attempts 
to commit crimes.” 3 HoLpswortTH, supra, at 373. 

21 As to the ancient crime of forstal, see 1 STEPHEN, History or CrrminaL LAw 
(1883) 56; 2 PoLtocK AND MAITLAND, op. cit. supra note 20, at 453-55, 468. 

22 Had such a doctrine ever generally prevailed in the common law, the develop- 
ment of the law of criminal conspiracy would have had a very different history. 
As to the early law of conspiracy, see Sayre, Criminal Conspiracy (1922) 35 Harv. 
L. REV. 393 et seq. 

23 Coxe, Turrp INSTITUTE 5, 69, 161. For the most part Staunford’s errors in 
citations are faithfully copied by Coke. See supra notes 9 and 12. 

24 In discussing homicide Hale says: “ The party must be killed. Anciently in- 
deed a barbarous assault with an intent to murder, so that the party was left for 
dead, but yet recovered again, was adjudged murder and petit treason, 15 E. 2, 
Corone 383. But that holds not now.” 1 HALE, PLEAS oF THE CROWN 425-26. See 
also ibid. at 532 (quoted in note 1, supra). 

25 1 HAWKINS, PLEAS OF THE CROWN (rst ed. 1716) 65, (8th ed. 1824) 72. See 
infra note 43. Compare the statement of Lord Ellesmere in 1608 in the case of 
the Postnati: “In criminal cases the law was voluntas reputabitur pro facto; but it 
is not so now saving in treason only.” 2 How. St. Tr. 674-75 (1608). 

Similar statements continue down into the nineteenth century. East says: “In 
the earliest ages of our [aw it seems to have been considered that the bare attempt 
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The modern doctrine of criminal attempts has been commonly 
supposed to have originated in the Court of Star Chamber.” By 
the end of the sixteenth century the common law had become rigid 
and highly formal. Juries were easily corrupted; many offenses 
such as forgery, perjury, and conspiracies to commit crimes, were 
left practically unpunished in the common law courts. It was one 
of the high functions of the Court of Star Chamber to correct the 
manifest defects and shortcomings of the common law courts; * 
and in the performance of this function the Court of Star Chamber 
performed a genuine service in the development of the common 
law. New doctrines were suggested and new crimes developed; 
among the latter was the crime of attempt. Hudson, in his Treat- 
ise of the Court of Star Chamber * has a chapter on “ Causes here 
Examinable, Not Otherwise Punishable”; and in this chapter he 
lists attempts, saying: 


“ ATTEMPTS to coin money, to commit burglary, or poison or murder, 
are in ordinary example; of which the attempt by Frizier against Bap- 
tista Basiman, in 5. Eliz. is famous; and that attempt of the two 
brothers who were whipped and gazed in Fleet-street in 44. Eliz. is yet 
fresh in memory.” *° 


After the abolition because of political abuses of the Court of 
Star Chamber in 1640, the courts of common law struggled with 
new doctrines and new offenses, first formulated in the Star Cham- 





to commit murder was felony.” 1 East, PLeas oF THE CROWN (1803) 411. See 
also ibid. at 415-16. Russell says: “ Attempts to commit murder appear to have 
been considered as felonies in the earlier ages of our law.” 1 RussELL, CRIMES AND 
MispEMEANORS (ist ed. 1819) 841. See also the quotation from Reeves, loc. cit. 
supra note 2. 

26 See 2 STEPHEN, History or CrrominaL Law 223-24. 

27 “T come to express the great and high jurisdiction of this court, which, by 
the arm of sovereignty, punisheth errors creeping into the Commonwealth, which 
otherwise might prove dangerous and infectious diseases, or giveth life to the 
execution of laws, or the performance of such things as are necessary in the Com- 
monwealth, yea although no positive law or continued custom of common law 
giveth warrant to it.” Hudson, Treatise of the Court of Star Chamber in 2 
HARGRAVE, COLLECTANEA JURIDICA (1882) 107. 

28 See note 27, supra. 

29 Hudson, supra note 27, at 108. He concludes his chapter by saying (pp. 112- 
13): “ INFINITE more are the causes usually punished in this court, for which the 
law provideth no remedy in any sort or ordinary course, whereby the necessary use 
of this court to the state appeareth; and the subjects may as safely repose them- 
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ber and now crowded into the common law courts; the result was 
a wholesome infusion of new ideas and invigorating new blood into 
the formal sixteenth century common law and the appearance of a 
number of new criminal offenses. In the case of Rex v. Sidley,*° 
the defendant was told by the Justices of King’s Bench that 
“although there was not now a Star Chamber, still they would 
have him know that this court is custos morum of all the subjects 
of the King.”’ It has been very naturally supposed, therefore, that 
the modern doctrine of criminal attempts, first formulated in the 
Court of Star Chamber, was upon its abolition taken over by the 
common law courts along with numerous other crimes and has had 
a fairly uninterrupted common law growth ever since.* 

A careful examination of the actual decisions, however, seems to 
disprove such a conclusion. In fact, the language of the common 
law courts after 1640 continues to reflect the early common law 
views and statements antedating the Star Chamber; there is not 
a ripple in the calm surface to indicate that a new doctrine of 
criminal attempts had been suggested. 

Apparently the first case decided after the abolition of the Star 
Chamber in which the subject of uncompleted criminal offenses 
was discussed and considered was Bacon’s Case,** decided in 1664. 
Bacon had been indicted in the King’s Bench for intending to kill 





selves in the bosoms of those honourable lords, reverend prelates, grave judges, and 
worthy chancellors, as in the heady current of burgesses and meaner men, who run 
too often in a stream of passion after their own or some private man’s affections, 
the equality of whose justice let them speak of who have made trial of it, being no 
subject fit for me to discourse of.” 

30 7 Sid. 168, 1 Keble 620 (1664). Siderfin gives the name of the defendant as 
Sir Charles Sidney. The spelling of the name is apparently an error. Keble spells 
it “ Sydlye,” and in his index of cases, “Sidley.” Fortescue refers to it as “ Sidley ” 
(Fort. 99). Howell spells the name as “ Sedley ” (17 How. St. Tr. 155 n.). Cf. 1 
BisHop, CRIMINAL Law (8th ed. 1892) 675, n. 2. 

81 See, e.g., 2 STEPHEN, History OF THE CRIMINAL LAW 224, where in speaking 
of the doctrine that an attempt to commit a crime is punishable as such, he says: 
“ Though I am not able to prove it positively I have little doubt that this was with 
some other decisions of the Star Chamber adopted by the Court of King’s Bench 
as part of the common law.” 

82 y Lev. 146, 1 Sid. 230 (1664). A poorer report of the same case may be 
found in 1 Keble 809 (1664). It is to be noted that this was not the case of an 
attempt but of a solicitation. It is nevertheless of particular interest as shedding 
light upon the attitude toward uncompleted crimes of the common law courts of 
that time. 
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Sir Harbottle Grimstone, the Master of the Rolls,** and for having 
offered £100 to J. S. to effect the murder, saying that if J. S. would 
not, he would do it himself. After a conviction, it was moved in 
arrest of judgment that as this matter consisted solely of intent it 
was not indictable, for ‘“‘ our law does not punish mere intent.” In 
the views expressed by the court one finds no echo of the attempt 
cases of the Court of Star Chamber; it was the old doctrine of the 
Year Books to which the court adverted. In reply to the defend- 
ant’s objections the Court said that anciently in matters of felony 
“ voluntas reputabatur pro facto; and though it is not so now, yet 
it is a great offense and finable.” With this somewhat cryptic 
remark, evidently based on ideas gathered from the Year Books, 
the defendant was fined 1000 marks, given three months imprison- 
ment, and made to find sureties for good behavior during life.** 

A few years later, in 1678, in the case of Rex v. Johnson,** the 
subject again came up for consideration. An information had been 
brought against the defendant for an attempt to get another to 
commit perjury by offering him £350 to swear that a certain deed 
was forged; but as a matter of fact the testimony had never been 
given, nor was the deed proved a true one. Subornation of per- 
jury under the statute °° required that the person solicited should 
actually take the false oath; so that, as pointed out by Justice 
Jones,*” the defendant could not be convicted for subornation of 
perjury. It was, therefore, a genuine case of a criminal attempt. 
The interesting fact is that the court in convicting the defendant 
made no mention of any convenient general doctrine that the at- 
tempt to commit any crime is as such criminal; but instead ap- 
parently followed the line of thought that any effort to subvert 
justice by corrupting a witness is of itself a complete substantive 
offense.** 





83 The Master of the Rolls had issued a decree in chancery against the de- 
fendant. 

84 The real basis of criminality would seem to be in the nature of a contempt 
or an interference with the justice administered in the Court of Chancery. The 
proceeding, however, was by indictment in the Court of King’s Bench. 

85 2 Show. 1 (1678). 

36 (1563) 5 ELiz.c. 9. 

87 2 Show. at s. 

88 See the remarks of the justices, 2 Show. at 4. That the persuading of an- 
other to swear falsely was considered at that time a substantive indictable common 
law offense, even though the other never appeared in court and the defendant 





CRIMINAL ATTEMPTS 831 


In the case of Rex v. Cowper,*® decided in 1696, the ideas ex- 
pressed by the court seem to be still confused and colored by the 
language of the Year Books that an evil intent, if manifested by 
an overt act, is punishable, and again one finds no trace of the 
modern conception of a criminal attempt.*° 

Had the doctrine of criminal attempts attributed to the Court of 
Star Chamber crept into the common law, Hale, who published his 
famous Pleas of the Crown in 1678, or Hawkins, who published his 





could not, therefore, be convicted of subornation, see Rex v. Tayler and Gard, 
2 Keble 399 (1668); Anon., Cro. Car. 337 (1633); Rex v. Hinton and Brown, 3. 
Mod. 122 (1687) ; Regina v. Darby, 7 Mod. 100, Farresl. 101 (1702). 

The main dispute among the justices sitting on the case was whether the defend- 
ant might be subjected to a heavier fine than that allowed under (1563) 5 Exiz. 
c. 9 for subornation. Chief Justice Scroggs, who, as a matter of fact, had been 
formerly prosecuted for a debt by the defendant, ‘‘made a long speech to ag- 
gravate the fault, with a hint or two that he did it not out of malice, or any remem- 
brance of past faults. An endeavour (said he) in the divine law, makes a man as 
guilty as the commission: perjury is a heinous crime, and was in old time punished 
with death; . . . when we have found [purjurors] out and the party convict, and 
no certain penalty, but left to the discretion of the court, we ought to make them 
examples; for as anger does not become a judge, so neither doth pity, for one is the 
mark of a foolish woman, as the other is of a passionate man.” 2 Show. at 4. 
The defendant’s motion in arrest of judgment was accordingly denied, and the 
defendant was fined, required to give sureties for his good behaviour for seven 
years, and his name struck out of the attorneys’ roll. 

The reporter adds that this broke the defendant’s heart, “ and he died soon after, 
much lamented, and without reproach; for everyone thought this an hard case.” 
The deed in question was proved many years later to have been in fact a forgery. 

39 5 Mod. 206 (1696). For another report of the same case, see Skinner 637 
(1696). 

40 In Rex v. Cowper, supra note 39, the defendant was indicted for having 
hired a boat during the French wars to. assist the King’s enemies; it was found 
“that the boat so hired was brought to the shore in order to embark him and 
others, where he was taken.” . . . It was moved in arrest of judgment, “ that this 
was not an offence at common law; for then any act which shews an intention to 
do an unlawful thing will be a fault, as if a man hire a house with an intention to 
set up an unlawful trade.” To this it was answered that “it is a crime to hire a 
boat to assist the king’s enemies with an open and manifest attempt, by visible acts, 
so to do.... The knowledge and concealment of treason is misprision thereof, 
which is punished by imprisonment during life; . . . now since the law inflicts so 
high a punishment upon the concealing a treason, it cannot be a question but the 
bare intention to commit so high a crime is punishable likewise at common law.” 
The judgment of the court was as follows: ‘‘ The very intention to commit treason 
is regarded in law; and any preparation to assist the king’s-enemies is a prejudice to 
the public, and therefore an offence at common law. Our actions are governed by 
intentions, as qualified by them; so that in divers cases the intention makes the act 
more or less criminal.” The defendant was accordingly fined one hundred marks. 
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treatise in 1716, must have made mention of the new doctrine. 
No such reference, however, is to be found in Hale; instead his 
language echoes the earlier language of Staunford based on the 
Year Book cases.** Hawkins’ treatise also makes no mention of 
any such new doctrine. One finds in his language a strange per- 
sistence of the confused ideas expressed in the Year Books, re- 
flecting no doubt the prevailing attitude of the courts. ‘“ The bare 
intention,” he says, “ to commit a felony is so very criminal, that 
at the common law it was punishable as felony where it missed its 
effect through some accident no way lessening the guilt of the 
offender. But it seems agreed at this day that felony shall not 
be imputed to a bare intention to commit it; yet it is certain that 
the party may be very severely fined for such an intention.” “* 

By 1736 a point had been reached where it became no longer 
possible to render even lip service to the doctrine that criminal 
liability may be based on mere intent. A new doctrine is sug- 
gested — a bridge that carries one over from the ancient doctrine 
of the will taken for the deed to the modern doctrine of an attempt 
constituting of itself an indictable offense. In the case of Rex v. 


Sutton,** the court convicted the defendant apparently on the basis 
of an overt act regarded as criminal only by virtue of the criminal 
intent which prompted it.*° 





41 See 1 Hate, PLEAS OF THE CROWN 532, quoted in note 1, supra. Cf. ibid. 
425-26. 

42 Hawkins, PLEAS OF THE Crown (1st ed. 1716) bk. 1, c. 25, §3; (8th ed. 
1824) bk. 1, c. 7, § 3. 

43 In support of this statement, the marginal references in the first edition cite 
STAUNFORD, PLEAS OF THE CROWN 17, 27; Bacon’s case, supra note 32, and Rex 
v. Cowper, supra note 39. . 

44 Cas. t. H. 370 (1736). The same case may be found reported in an abridged 
form in 2 Strange 1074 (1736). 

45 In Rex v. Sutton, supra note 44, the defendant was indicted for having in his 
custody certain stamps for counterfeiting coins with intent to counterfeit; but the 
indictment contained no allegation of procuring the stamps or of uttering counter- 
feit coin. The question arose as to whether the mere having in one’s custody with 
an intent, without any act done, constituted a misdemeanor. The defendant argued 
“that the common law takes no notice of a bare intention, as a crime, unless 
coupled with some overt act”; and cited Bacon’s Case, supra note 32, and Rex 
v. Cowper, supra note 39. Lee, J., in delivering the opinion of the court, said: 
“It is certain that a bare intention is not punishable; and yet when joined with 
acts whose circumstances may be tried, it is so; so an action innocent in itself, may 
be made punishable by an intention joined to it, as loading wool with intention to 
transport it, as Lord Hale says in his Hist. Plac. Coron. 1 V, p. 229... . All that 
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As late as 1769, when the case of Rex v. Vaughan ** was de- 
cided, there still seems to be no thought of the modern doctrine 
that attempts generally to commit crimes are as such criminal. 
The indictment was for attempting to bribe a Privy Councillor to 
procure an office in Jamaica. The defendant was shown to have 
offered £5000 as a bribe to the Duke of Grafton for the desired 
office. Lord Mansfield, who rendered the judgment of the court, 
found the defendant guilty, not on the ground that all criminal 
attempts are indictable as such, but on the basis that anyone offer- 
ing a bribe to a King’s officer commits a substantive offense.*’ By 
this time it was too late in the development of the law to use the 
indefensible old voluntas reputabitur pro facto doctrine even as 
an apochryphal reason for reaching desired results; and we see 
the common law judges securing convictions in the case of certain 
kinds of attempts to commit the more barefaced public injuries, 





is necessary in this case is an act charged, and a criminal intention joined to that 
act.” Since the court found that the statute of (1703) 8 & 9 Wm. III made the hav- 
ing in possession the equivalent of an act, the defendant was convicted and punished. 

The passage cited from 1 HALE, PLEAs oF THE CROWN 229, is as follows: “In 
case of those many acts, that prohibit lading of wool, gold, silver, etc., with an 
intent to transport the same, whereby some are made felony, etc., the intent shall 
be tried in those cases (being joined with an act) by circumstances, that evidence 
the intent of that action, for tho bare intentions cannot receive any trial, yet 
intentions joined with an overt act, as here, importation, may be tried and dis- 
covered by circumstances.” 

In the abbreviated report of Rex v. Sutton, 2 Strange 1074 (1736), the court is 
reported as resting its decision upon the current older doctrine: “ Here the intent 
is the offence, and the having in his custody, an act that is the evidence of that 
intent.” The opinion of Lee, J., however, as given above, seems to bear the ear- 
marks of a more accurate report. Cf. Regina v. Roberts, Dears C. C. 539 (1855). 

46 4 Burr. 2494 (1769). 

47 “ Wherever it is a crime to take,” said Lord Mansfield, “it is a crime to 
give; they are reciprocal. And in many cases, especially in bribery at elections to 
parliament, the attempt is a crime; it is complete on his side who offers it.” 4 Burr. 
at 2500. 

That the offer of a bribe to a public officer constituted a specific common law 
offense, see Rex v. Plympton, 2 Ld. Raym. 1377 (1724) (promise of money to a 
member of a corporation to induce him to vote for a certain candidate); Rex v. 
Pollman, 2 Campb. 229 (1809) (conspiracy to obtain money by procuring from the 
Lords of the Treasury the appointment of a person to an office in the Customs) ; 
Rex v. Cassano, 5 Esp. 231 (1805) (information for attempting to bribe an officer of 
the Customs) ; Bush v. Rawlins, cited in Sulston v. Norton, 3 Burr. 1236 (1761). 
See, also, Rex v. Higgins, 2 East 16 (1801). “ But admit the party offereth a bribe 
to the judge meaning to corrupt him in the cause depending before him, and the 
judge taketh it not, yet this is an offense punishable by law in the party that doth 
offer it.” Coxe, Tutrp INSTITUTE 147. 
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such as procuring perjured testimony in the King’s courts ** or 
bribing the King’s officers, by recognizing the acts of the defend- 
ants as separate substantive offenses.*” From this point it is but a 
short step to the generalization which constitutes our modern doc- 
trine that an attempt to commit any crime at all endangers the 
public welfare and is, therefore, to be regarded as itself a punish- 
able offense. 

The modern doctrine may be said to date from Lord Mansfield’s 
opinion in the case of Rex v. Scofield,” decided in 1784." In this 
case the defendant, indicted for arson, was charged with having put 
a lighted candle amid divers matches and small pieces of wood in 
a certain house belonging to J. R., then in the possession of the 
defendant for a term of years, with the intent to set fire to and burn 
the house; there was neither allegation nor proof, however, that the — 
house was burned. It was a clear case, therefore, of an attempt 
to commit a criminal offense; yet it was not such an attempt:as 
had ever been declared of itself a substantive, specific crime, such 
as attempting to assist the King’s enemies (treason) ,”* or trying to 
get a witness to swear falsely * or attempting to bribe the King’s 
officers.°* The counsel for the defendants argued that “if it was 
not a felony, there was no offence charged; an attempt to commit 
a misdemeanor not falling under any class or denomination of in- 
dictable subjects.” °° The court, however, rejected this argument; 
and Lord Mansfield and Buller, J., declared that: 





48 See Rex v. Johnson, supra note 35. 

49 A movement in the same direction may be traced in various legislative enact- 
ments. See, e.g., the statute of (1733) 7 Geo. II, c. 21, making certain attempts to 
rob punishable as assaults with intent to rob. Many attempts could be punished as 
assaults. Cf. also 1 BisHop, CrrmmnAL Law (8th ed. 1892) § 437. 

50 Cald. 397 (1784). 

51 Blackstone, publishing the fourth book of his ComMeENTARIES in 1769, makes 
no mention whatever of the modern doctrine of attempts. Cf. 4 Br. Comm. 242 
(attempt to rob). 

52 See Rex v. Cowper, supra note 309. 

53 See Rex v. Johnson, supra note 35. 

54 See Rex v. Vaughan, supra note 46. 

55 Cald. at 399. The arguments turned partly on the fact that the defendant 
was in possession of the house; and under the common law it could be no felony 
for a defendant to burn a house of which he was in possession. The indictment, 
therefore, although it accused the defendant of acting “ feloniously ” charged the 
defendant with attempting what was in fact only a misdemeanor. 
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“Tt makes a great difference, whether an act was done; as in this case 
putting fire to a candle in the midst of combustible matter, (which was 
the only act necessary to commit a misdemeanor) and where no act at 
all is done. The intent may make an act, innocent in itself, criminal; 
nor is the completion of an act, criminal in itself, necessary to constitute 
criminality. Is it no offence to set fire to a train of gunpowder with 
intent to burn a house, because by accident, or the interposition of 
another, the mischief is prevented? ” °° 


With the defendant’s conviction in Rex v. Scofield under the doc- 
trine that “the completion of an act criminal in itself [is not] 
necessary to constitute criminality ” was born the modern law of 
criminal attempts. 

Seventeen years later in the case of Rex v. Higgins," decided 
in 1801, the doctrine formulated by Lord Mansfield was reiterated 
and clothed in something very like modern dress. The defendant 
had been indicted for soliciting a servant to steal his master’s 
goods; and the indictment contained no charge that the servant 
stole the goods. The earlier common law cases were hotly de- 
bated; but the court, relying heavily upon Rex v. Scofield, affirmed 
a judgment of conviction. Lawrence, J., in the course of his opin- 
ion said: “ All offences of a public nature, that is, all such acts or 
attempts as tend to the prejudice of the community, are in- 





56 Cald. at 400. Lord Mansfield, in delivering the judgment of the court, said: 
‘The next question is, Whether an act done in pursuance of an intent to commit an 
act, which, if compleated, would be a misdemeanor only, can itself be a misde- 
meanor? It was objected, that an attempt to commit a misdemeanor was no 
offence: but no authority for this is cited; and there are many on the other side.” 
After citing and discussing Rex v. Johnson, supra note 35, Rex v. Sutton, supra 
note 44, Rex v. Taylor, 2 Strange 1167 (1737), Rex v. Vaughan, supra note 46, 
Rex v. Plympton, supra note 47, and Regina v. Langley, 2 Salk. 697 (1703), Lord 
Mansfield went on to say: “ There was a distinction made at the bar between an 
act done with an intent to commit a felony and an act done with an intent to 
commit a misdemeanor. In the degrees of guilt there is great difference in the eye 
of the law, but not in the description of the offence. So long as an act rests in 
bare intention, it is not punishable by our laws; but immediately when an act is 
done, the law judges, not only of the act done, but of the intent with which it is 
done; and, if it is coupled with an unlawful and malicious intent, though the act 
itself would otherwise have been innocent, the intent being criminal, the act be- 
comes criminal and punishable. The case cited of the King v. Sutton is an express 
authority. We are therefore of opinion that the indictment is good.” Cald. at 
402-03. 

57 2 East 5 (1801). 





836 HARVARD LAW REVIEW 


dictable. . . .* The doctrine laid down by Lord Mansfield in 
R. v. Scofield, which comprises all the principles of the former 
decisions, entirely governs the present case.” 

The cases of Rex v. Scofield and Rex v. Higgins settled the law. 
Russell writing his treatise on Crimes and Misdemeanors in 1819 
stated in his text the doctrine announced in these cases © and cited 
the cases in his footnotes; and the doctrine that “all such acts or 
attempts as tend to the prejudice of the community are indictable ” 
soon became widely accepted and firmly established. By 1834 it 
had become a commonplace, so that Justice Patteson could declare 
as settled law that “ an attempt to commit a misdemeanour created 
by statute is a misdemeanour itself”; °° and three years later, 
Baron Parke in very much the same language announced, without 
feeling that citation of authority was necessary, that “an attempt 
to commit a misdemeanor is a misdemeanor, whether the offense 
is created by statute, or was an offense at common law.” ** 

Thus we see that the present doctrine of criminal attempts is in 
fact of fairly recent origin, possessing, however, very ancient roots. 
In earliest times, in the case of attempted crimes such as murder 


or robbery, courts apparently rested convictions on the borrowed 
doctrine that the will should be taken for the deed. Whatever may 
have been the nature of the doctrine of criminal attempts evolved 
in the Court of Star Chamber, we find, contrary to the prevalent 
belief, singularly little trace of its influence upon the decisions of 
the courts of King’s Bench. Unable to support a doctrine basing 





58 Lawrence, J., continued as follows: ‘“‘ Then the question is, whether, an at- 
tempt to get another to steal is not prejudicial to the community of which there 
can be no doubt. The whole argument for the defendant turns upon a fallacy in 
assuming that no act is charged to have been done by him; for a solicitation is an 
act. The offence does not rest in mere intention; for in soliciting Dixon to commit 
the felony, the defendant did an act towards carrying his intent into execution. It 
is an endeavour or attempt to commit a crime. The argument therefore for the 
defendant must go the length of shewing that an endeavour or attempt to commit 
a felony is no offence, not even a misdemeanor, if the felony be not committed: 
for if the felony had been committed by the servant, the defendant himself would 
have been a felon. The doctrine laid down by Lord Mansfield in R. v. Scofield, 
which comprises all the principles of the former decisions, entirely governs the 
present case. ... That case is ably reported, and contains everything convincing 
which can be said on the subject.” 2 East at 20-21. 

59 y RussELL, CRIMES AND MIspEMEANORS (1st ed. 1819) 61-62. Cf. ibid. 841. 

60 Rex v. Butler, 6 C. & P. 368 (1834). 

61 Rex v. Roderick, 7 C. & P. 795, 796 (1837). 
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criminal liability on intention rather than act, the common law 
courts, although still echoing the language of the Year Books, 
began to meet the necessities of the situation by the formulation of 
specific substantive offenses covering some of the more common 
attempts. The attempt to murder could often be punished as an 
assault, the attempt to buy false testimony as a common law of- 
fense akin to subornation, the attempt to corrupt a public officer 
as the offense of bribery. It was not until almost the end of the 
eighteenth century, however, that under the creative genius of 
Lord Mansfield a generalization was formulated covering attempts 
to commit crime as such; the present doctrine, therefore, is essen- 
tially a modern one,” and it is not unnatural that its limits are still 
somewhat uncertain. 


II. NATuRE OF REQUISITE INTENT 


The modern doctrine of criminal attempts allows convictions in 
some cases of unsuccessful efforts to commit criminal offenses and 
denies convictions in others. The decisions do not make it alto- 


gether clear just how criminality is to be determined. A careful 
analysis becomes necessary. 
If we define an act as a willed muscular contraction ** and a 





62 The present doctrine was so scantily developed by the middle of the nine- 
teenth century that Bishop, writing the second edition of his treatise on Criminal 
Law in 1858, prefaced his chapter on Attempts by saying: “ There is no one title 
indeed, less understood by the courts, or more obscure in the text-books, than that 
of attempt.” 1 BisHop, Crrmmnat Law (2d ed. 1858) § 500a. The remark does 
not appear in the first edition. In his fifth edition, published in 1872, Bishop re- 
peated the statement and added: ‘‘ Indeed, until the present author wrote, there was 
no text-book which contained anything more, on the subject, than a few imperfect 
statements of doctrine.” 1 BisHop, CrominaL Law (sth ed. 1872) § 725. See also 
1 BisHop, CrrminAL Law (8th ed. 1892) § 725. 

683 See Hotmes, THe Common Law (1881) 54. “An act . .. imports inten- 
tion in a certain sense. It is a muscular contraction, and something more. A spasm 
is not an act. The contraction of the muscles must be willed. And as an adult 
who is master of himself foresees with mysterious accuracy the outward adjustment 
which will follow his inward effort, that adjustment may be said to be intended. 
But the intent necessarily accompanying the act ends there. Nothing would follow 
from the act except for the environment. All acts, taken apart. from their sur- 
rounding circumstances, are indifferent to the law. For instance, to crook the 
forefinger with a certain force is the same act whether the trigger of a pistol is 
next it or not. It is only the surrounding circumstances of a pistol loaded and 
cocked, and of a human being in such relation to it as to be manifestly likely to be 
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crime as some particular one of the train of consequences flowing 
from an act or acts which is in violation of the criminal law,** every 
attempt involves three factors: (1) some act on the part of the 
defendant, (2) the particular consequence which the defendant 
intended or which formed the object of his act, and (3) the actual 
consequences which in fact ensued. Thus, where A attempts to kill 
B by firing a gun at B, but because of his poor aim misses B, one 
recognizes (1) A’s act in crooking his finger against the trigger of 
the gun, (2) the consequence intended by A of the bullet hitting 
B’s body in such a way as to cause B’s death, and (3) the actual 
consequence of a bullet being rapidly propelled through the air and 
not hitting B. Since an act when divorced from criminal conse- 
quences is not of itself criminal,°° and since the attempt problem 
arises only where the actual consequences fail to constitute the 
crime attempted, it is in the second factor that we must find 
criminality if the attempt is in fact criminal. Upon the criminality 





hit, that make the act a wrong. Hence, it is no sufficient foundation for liability, 
on any sound principle, that the proximate cause of loss was an act.” 

64 Of course, as need hardly be pointed out, in numerous cases where the crimi- 
nal law makes punishable not only the causing of certain prohibited consequences 
but the act itself when committed under certain conditions, the act and the criminal 
consequence may be one and the same. Thus, in the case of the crime of being a 
common scold, the repeated act of scolding is of itself punishable; so, in the crime 
of blasphemy it is the act of blaspheming under certain conditions which is of 
itself punishable. 

65 That is, even in those cases where, as explained in note 64, supra, the act 
and the criminal consequence are one and the same, it is the surrounding conditions 
and circumstances under which the act was committed which make it criminal; 
apart from these the act is quite colorless. The woman who scolds or the man who 
blasphemes commits no crime if no one ever hears the offensive words. 

66 A failure to consummate the crime intended is generally regarded as one of 
the essential elements of an attempt. Thus, it has been held that there cannot be 
a conviction for an attempt where the proof shows that the crime attempted was 
carried through to successful completion. Graham v. People, 181 Ill. 477, 55 N. E. 
179 (1899); People v. Stanton, 106 Cal. 139, 39 Pac. 525 (1895); Regina v. 
Nicholls, 2 Cox C. C. 182 (1847). Contra: State v. Shepard, 7 Conn. 54 (1828). 
The matter is controlled in some states by statute. As holding that under statutory 
provisions that where the crime was consummated the defendant could not be con- 
victed for an attempt, see Leverett v. State, 20 Ga. App. 748, 93 S. E. 232 (1917) ; 
Wilson v. State, 85 Miss. 687, 38 So. 46 (1904) ; State v. White, 35 Mo. 500 (1865) ; 
Axhelm v. United States, 9 Okla. 321, 60 Pac. 98 (1900). As to statutory provisions 
to the opposite effect, see People v. Mills, 178 N. Y. 274, 70 N. E. 786 (1904) ; 
State v. Peterson, 109 Wash. 25, 186 Pac. 264 (1919); State v. McGilvery, 20 
Wash. 240, 55 Pac. 114 (1808). 
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of the desired or intended consequence will hinge the potential 
criminality of the attempt. 

Attempts, therefore, may be considered (a) where none of the 
intended consequences is in fact criminal, and (b) where some 
intended consequence is in fact criminal. It seems clear that cases 
falling within the first group cannot constitute criminal attempts. 
If none of the consequences which the defendant sought to achieve 
constitutes a crime, surely his unsuccessful efforts to achieve his 
object cannot constitute a criminal attempt.’ The partial fulfil- 
ment of an objective not criminal cannot itself be criminal. If the 
whole is not criminal the part cannot be. To determine the crim- 
inality of every attempt, therefore, it becomes necessary at the 
very outset to consider two questions: (1) what was the factual 
objective which the defendant hoped to achieve by his intended 
acts, and (2) did such an objective actually (whether the defend- 
ant was aware of it or not) constitute a crime. If it did not, there 
can be no criminal attempt. 

In making this determination one must realize that people often 
act with more than one objective in mind. If any one of these 
factual objectives constitutes a crime, the effort to achieve it may 
(depending upon circumstances) constitute a criminal attempt. 
A defendant, believing a policeman is watching him through a 
knothole in the roof, fires at the knothole to kill the policeman. 
One of the objectives which prompts the defendant’s act is to 
send a bullet through the knothole. This objective is not of itself 
criminal. The defendant is guilty nevertheless of a criminal at- 
tempt because another of his objectives is to hit the body of the 
policeman with the bullet so as ” cause his death. This objective 
clearly does constitute a crime.° 

One must also remember that the defendant’s knowledge or 
ignorance of the law is immaterial. It is equally immaterial 
whether the defendant, in acting to achieve a given objective, 





67 See May v. Pennell, ror Me. 516, 64 Atl. 885 (1906), where the supreme 
judicial court of Maine refused to allow a conviction for an attempt to commit 
suicide on the ground that under the law of Maine suicide was not a crime, and 
“it would appear to be a palpable solecism in the law to declare that a mere at- 
tempt to commit an act which is not penal, is itself punishable.” 1oz Me. at 518, 
64 Atl. at 886. Cf. In re Schurman, 40 Kan. 533, 20 Pac. 277 (1889); Rex v. 
Edwards, 6 C. & P. 521 (1834) (assault with intent to steal). 

68 People v. Lee Kong, 95 Cal. 666, 30 Pac. 800 (1892). Cf. Beal, Criminal 
Attempts (1903) 16 Harv. L. REv. 491, 495. 
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thought the objective was criminal or not. The important factor 
is the actual consequence or event which the defendant sought to 
cause — not his belief as to whether or not his objective constituted 
a crime. Where A makes up his mind to take B’s diamond ring 
because A honestly, though mistakenly, believes it to be his, and 
does in fact attempt to steal the ring from B’s house without B’s 
consent, A cannot be convicted for a criminal attempt to commit 
larceny, even if A fully believed that he was engaged in commit- 
ting the crime of larceny; for whatever A’s understanding or mis- 
understanding of the law may have been, since he had no animus 
furandi, he could not have been convicted for the completed crime 
of larceny had he succeeded in taking the ring, and hence cannot be 
liable for the attempt. The factual objective which he sought was 
the taking possession of the ring which he believed to be his; and 
in the circumstances of the case this would not in fact constitute 
larceny. So, in jurisdictions where a boy under fourteen is “ con- 
clusively presumed ” incapable of committing rape, that is, where 
the carnal knowledge of a girl by a boy under fourteen does not 
constitute rape, an attempt by such a boy carnally to know a girl 
is not an indictable attempt to commit rape. This is because the 
factual objective in the boy’s mind, that is, carnally to know the 
girl, does not in fact constitute the crime of rape; and it is quite 
immaterial whether the boy believes that what he is attempting is 
rape or not. In spite of some early authority to the contrary,” the 
prevailing modern view is that no conviction can be had in such 
a case.” 

Similarly, where the defendant, desiring to “raise” a check, 
changed the marginal arabic figures in the upper right-hand corner 

69 Commonwealth v. Green, 2 Pick. 380 (Mass. 1824). 

70 Foster v. Commonwealth, 96 Va. 306, 31 S. E. 503 (1898) (attempt to com- 
mit rape). See also Regina v. Philips, 8 C. & P. 736 (1839) (assault with intent) ; 
Rex v. Eldershaw, 3 C. & P. 396 (1828) (assault with intent); State v. Sam, 1 
Wins. 300 (N. C. 1864) (assault with intent) ; People v. Randolph, 2 Park. Cr. 213 


(N. Y. 1855) (assault with intent); Williams v. State, 14 Ohio 222 (1846) (at- 
tempt to commit rape); State v. Handy, 4 Harr. 566 (Del. 1845) (assault with 
intent). 

Not all writers have recognized the true basis of these decisions. In 1 WHARTON, 
CrrinaL Law (Kerr’s 11th ed. 1912) § 223, they are explained as follows: 
“ Whether there must be physical ability to complete the attempt on the part of 
the attempter is a question which has already been touched upon in its general 
relation. It is enough now to view it simply in relation to rape. If there be 
juridical incapacity for the consummated offense (e.g. infancy), there can be no 
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from “$2.50” to “$12.50,” and then undertook to negotiate the 
altered check, the defendant was guilty neither of forgery nor of 
an attempt to commit forgery. He was not guilty of forgery be- 
cause that crime requires the making or altering of a material part 
of some instrument to the prejudice of another’s right; and the 
alteration of the arabic numerals on a check constitutes only an 
alteration of an immaterial part which could not be of legal injury 
to another. Neither could the defendant be held guilty of an at- 
tempt to forge because his objective was not that which constitutes 
forgery, that is, the alteration of a material part of the check. 
Whatever might be the defendant’s liability for an attempt to com- 
mit larceny or to obtain money by false pretenses, he could not be 
convicted for an attempt to forge.” 

Since there can be no conviction for a criminal attempt without 
proof of a specific intent to effect some consequence which con- 
stitutes a crime,” it follows as a necessary corollary, and is indeed 





conviction of the attempt; and, therefore, a boy under fourteen cannot, according 
to the prevalent opinion, be convicted of an attempt to commit a rape, as principal, 
in the first degree. It is otherwise when the incapacity is merely nervous or 
physical.” 

71 Wilson v. State, 85 Miss. 687, 38 So. 46 (1904). See also Nicholson v. State, 
97 Ga. 672, 25 S. E. 360 (1895) (attempt to commit subornation of perjury 
where evidence failed to show false testimony was to be used in a judicial trial). 
Compare with Nicholson v. State, supra, People v. Bloom, 149 App. Div. 295, 133 
N. Y. Supp. 708 (1912) ; People v. Thomas, 63 Cal. 482 (1883) ; Shipp v. State, 81 
Tex. Cr. 328, 196 S. W. 840 (1917). 

72 Lewis v. State, 35 Ala. 380 (1860) (attempt to rape); Burton v. State, 8 
Ala. App. 295, 62 So. 394 (1913) (attempt to commit assault with intent to rape) ; 
Dahlberg v. People, 225 Ill. 485, 80 N. E. 310 (1907) (attempt to maim); Heard 
v. State, 38 Ind. App. 511 (1906) (attempt to provoke an assault); In re Lloyd, 
51 Kan. so1, 33 Pac. 307 (1893) (attempt to rape); Cunningham v. State, 49 
Miss. 685 (1874) (attempt to forge); State v. Hanson, 49 Mont. 361, 141 Pac. 
669 (1914) (attempt to commit robbery); State v. Thompson, 31 Nev. 209, 101 
Pac. 557 (1909) (attempt to commit larceny); Shipp v. State, 81 Tex. Cr. 328, 
196 S. W. 840 (1917) (attempt to commit subornation of perjury); Reagan v. 
State, 28 Tex. App. 227, 12 S. W. 601 (1889) (attempt to rape) ; State v. Meadows, 
18 W. Va. 658 (1881) .(held that under an indictment for an attempt to shoot A 
with intent to maim, disfigure, disable, and kill him, if A is not in fact shot and 
the proof is that the attempt was to shoot B and not A, the defendant cannot be 
convicted for an attempt to shoot A). 

The necessity of proving a‘specific intent as one of the essential requirements 
for the crime of attempt is illustrated by the fact that if intoxication is sufficiently 
great to prevent a defendant’s entertaining a specific intent, he cannot be con- 
victed for an attempt. Regina v. Doody, 6 Cox C. C. 463 (1854). 

See also Bunch v. State, 58 Fla. 9, 11, 50 So. 534, 535 (1909), where a verdict in 
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self-evident, that one cannot blunder into an attempt. However 
grossly negligent and, therefore, criminal, the defendant’s conduct 
may be, without proof of a specific intent to effect the particular 
criminal consequence for attempting which he is indicted, there 
can be no liability for a criminal attempt. The defendant who, in 
order to escape a pursuing revenue agent, drives a truckload of 
liquor at a prohibited and illegal speed and as a result injures and 
almost kills a passing motorist, cannot be indicted for an attempt 
to kill; for although the defendant has a specific intent to effect 
objectives which constitute crimes, that is, to drive at a speed for- 
bidden by the law, to transport liquor in violation of the law, and to 
resist a presumably lawful arrest, and if unsuccessful, might there- 
fore conceivably be convicted for criminal attempts to commit any 
one of these crimes, yet the defendant could not be convicted of an 
attempt to kill because of the lack of a specific intent to effect an 
objective constituting murder or manslaughter.” 























the words: “ We find the defendant guilty of assault with attempt to murder” was 
held not defective, because “to say that one attempted to commit a crime carries 
with it the idea that there was intent to commit the crime.” See Prince v. State, 
35 Ala. 367 (1860); State v. Clark, 32 Nev. 145, 104 Pac. 593 (1909); Taylor v. 
State, 44 Tex. Cr. 153, 69 S. W. 149 (1902); State v. Evans, 27 Utah 12, 73 Pac. 
1047 (1903) ; State v. Hager, 50 W. Va. 370, 372, 40 S. E. 393, 394 (1901) (holding 
that the use of the word “ attempt ” in an indictment is equivalent to charging an 
‘intent ”’). 

73 Where the defendant’s conduct is such as to amount to utter recklessness of 
human life but where no taking of life results, the interesting question arises as to 
whether the defendant can be convicted for an attempt to kill. For instance, the 
defendant, convinced in his own mind that arsenic mixed with baking soda will not 
kill, puts the mixture as a practical joke into X’s food; but X discovers the sub- 
stance and does not eat it. Or, the defendant, hoping sincerely that no one will 
be hit, runs an automobile fifty miles an hour down a crowded city street and 
miraculously avoids killing anyone. Had death resulted in either case, the de- 
fendant would have been liable for murder or at least manslaughter. Can he be 
convicted for an attempt to kill? It would seem that there should be no conviction 
for an attempt in these cases, any more than in the case where the defendant in 
joke points what he supposes to be an empty gun at his friend, pulls the trigger, 
and a bullet narrowly misses the friend, since in all three cases there was no intent 
to cause the death of a human being. From the viewpoint of policy, however, it 
has been argued that precisely the same legal consequences should flow from dire 
recklessness, i.e., indifference as to whether a certain criminal consequence follows 
or not, as from an actual intent to effect the criminal consequence. On this ques- 
tion, which not infrequently arises in connection with crimes requiring specific in- 
tent, the cases are not all in accord. As an example of the more logical view, see 
Scott v. State, 49 Ark. 156, 159, 4 S. W. 750, 751 (1886), where the court trying 
one for an assault with intent to kill, held that since one of the essential require- 
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III. Nature or REguisiTtE AcT 


A. Interruption of Defendant’s Acts 


For all indictable attempts, then, the defendant must be proved 
to have intended some objective in fact criminal but to have failed 
in the accomplishment of his objective."* The defendant’s failure 
may have been due to any one of several different reasons. In the 
first place, it may have been because the defendant was interrupted 
from completing all his intended acts, which would, had they been 
completed, have resulted in an accomplished crime. This group of 
cases involves as a general rule no very intricate legal problem, but 
rather a nice question of judgment as to whether the defendant’s 
acts were of such a preliminary nature as to constitute mere prep- 
aration for his intended crime — a mere setting of the stage, so to 
speak — or whether they have come sufficiently close to an accom- 
plished crime to constitute an indictable attempt. Something 
more than mere preparation or planning is essential. For example, 
the mere procuring of materials with which to effect a crime has 
been held in most cases not to constitute an indictable attempt. 





ments of the crime was the specific intention to take life, “ no general malevolence, 
malignity of disposition or disregard of the sanctity of human life, would supply the 
place of such proof ”; and the court therefore reversed the judgment of the lower 
court based upon the charge that the defendant would be guilty if “all the cir- 
cumstances of the shooting show an abandoned and wicked disposition and a reck- 
less disregard of human life.” Although in many cases the question is largely 
academic, since if the defendant’s conduct showed utter recklessness, the jury will 
be apt to find the existence of the requisite specific intent, yet when the language 
of a charge given to the jury in a lower court comes into question, the issue is one 
which must be squarely faced. In Moore v. State, 18 Ala. 532, 534 (1851), 
Chilton, J., said: ‘‘ There are a number of cases, where a killing would amount to 
murder, and yet the party did not intend to kill.— 1 Russ. on Crimes, 438, 453-5. 
As if one from a housetop recklessly throw down a billet of wood upon the side- 
walk where persons are constantly passing, and it fall upon a person passing by 
and kill him, this would be, by the common law, murder; but if instead of killing 
him, it inflicts only a slight injury, the party could not be convicted of an assault 
with intent to commit murder.” See also Morgan v. State, 33 Ala. 413, 414 
(1859); Simpson v. State, 59 Ala. 1 (1879); White v. State, 13 Tex. App. 250, 
261 (1882). 

“To commit murder, one need not intend to take life; but to be guilty of an 
attempt to murder, he must so intend. It is not sufficient that his act, had it 
proved fatal, would have been murder.” 1 BisHop, CrrmINAL Law (8th ed. 1892) 
§ 730. See cases there cited, and see also ibid. § 736, and 2 ibid. § 741. 

74 See note 66, supra. 
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Thus, one who goes no further than the procuring of a gun with 
intent to kill another,’® or the purchase of matches with intent to 
commit arson,” cannot be held guilty of a criminal attempt; ” 
neither can the husband who goes to get a razor with which to com- 
mit an assault upon his wife,"* nor the prisoner who procures hack- 
saws with the intent to use them for breaking jail.”® A similar con- 
clusion has been reached even in the case of one who procures 
poison and delivers it to another with the request to place it ina 
third person’s spring or in his drink.*® On the other hand, the 
actual placing of poison in some place where it is likely to be found 
and taken," or in the food of an intended victim who does not swal- 
low it,*? the laying aside of some of his employer’s goods with the 
intent to carry them off when the opportunity presents itself,** the 
breaking of a transom window with intent to enter the building,* 
the placing of a lighted candle under a stairway with intent to burn 
the house,** the throwing of oil upon a house in which two men were 
asleep with intent to burn it but being frightened away before 
igniting the oil °° —all these have been held to go beyond the line of 
mere preparation and, therefore, to constitute indictable attempts. 
In the burglary cases it has been held that the mere meeting of a 
confederate at an appointed place on the way to the house to be 
entered and the purchase of extra cartridges and chloroform to be 
used in the commission of the crime did not constitute an indictable 
attempt; *’ whereas those who procured tools with intent to com- 
mit burglary, and then went to the house and were surprised while 





75 Ex parte Turner, 3 Okla. Cr. 168, 104 Pac. 1071 (1909). 

76 Regina v. Taylor, 1 F. & F. 511 (1859). 

77 But cf. Regina v. Roberts, Dears C. C. 539, 7 Cox C. C. 39 (1855) (pro- 
curing dies with intent to counterfeit money). 

78 State v. Wood, 19 S. D. 260, 103 N. W. 25 (1905). 

79 State v. Hurley, 79 Vt. 28, 64 Atl. 78 (1906). 

80 Stabler v. Commonwealth, 95 Pa. 318 (1880) ; Hicks v. Commonwealth, 86 
Va. 223, 9 S. E. 1024 (1889); Regina v. Williams, 1 C. & K. 589, 1 Den. C. C. 39 
(1844). Contra: Collins v. State, 3 Heisk. 14 (Tenn. 1870). 

81 Regina v. Dale, 6 Cox C. C. 14 (1852). See also Commonwealth v. Kennedy, 
170 Mass. 18, 48 N. E. 770 (1897). 

82 Johnson v. State, 1 Ala. App. 102, 55 So. 321 (1911). 

88 Regina v. Cheeseman, 9 Cox. C. C. 100 (1862). 

84 Commonwealth v. Flaherty, 25 Pa. Super. 490 (1904). 

85 Rex v. Scofield, Cald. 397 (1784). 

86 Weaver v. State, 116 Ga. 550, 42 S. E. 745 (1902). 

87 People v. Youngs, 122 Mich. 292, 81 N. W. 114 (1899). 
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reconnoitering there, were convicted for the attempt.** Ina Penn- 
sylvania case where the defendant planned a burglary of the house 
of one Pepper and, while watching the house, saw Pepper come 
with a lantern into his barn, and there with a confederate attacked 
and bound him but was frightened away before he had entered the 
house, the court said: 


“The acts of the prisoner in going to Pepper’s place and watching his 
house, and even of preparing the rope to tie him, while undoubtedly 
done in pursuance of the intent, did not go beyond mere preparation 
and had the intent been abandoned at this point, an indictment for an 
attempt to commit tobbery or burglary could not have been sustained. 
But the moment a blow was struck on Pepper the first step of the actual 
crime had been taken, and the intent was merged in the attempt.” ®° 


The line between preparation and attempt, however, must at 
best depend largely upon the particular circumstances of each case 
— the seriousness of the crime attempted, and the danger to be 
apprehended from the defendant’s conduct. Since the extent to 
which criminal law may justifiably encroach upon and restrict the 
freedom and liberties of the individual varies directly with the 


extent to which social and public interests are endangered, it fol- 
lows that the more serious the crime attempted or the greater the 
menace to the social security from similar efforts on the part of 
the defendant or others, the further back in the series of acts lead- 
ing up to the consummated crime should the criminal law reach in 
holding the defendant guilty for an attempt. For instance, the 
mere placing in joke of a substance known to be comparatively 





88 People v. Sullivan, 173 N. Y. 122, 65 N. E. 989 (1903). See also People v. 
Lawton, 56 Barb. 126 (N. Y. 1867); Regina v. Bain, 9 Cox C. C. 98.(1862). Cf. 
People v. Moran, 18 Cal. App. 209, 122 Pac. 969 (1912); People v. Du Veau, 105 
App. Div. 381, 94 N. Y. Supp. 225 (1905). 

89 Commonwealth v. Eagan, 190 Pa. 10, 22, 42 Atl. 374, 377 (1899). 

90 In the case of Commonwealth v. Peaslee, 177 Mass. 267, 272, 59 N. E. 55, 
56 (1900), Holmes, C. J., said: “ Preparation is not an attempt. But some prepara- 
tions may amount to an attempt. It is a question of degree. If the preparation 
comes very near to the accomplishment of the act, the intent to complete it renders 
the crime so probable that the act will be a misdemeanor although there is still a 
locus penitentiae in the need of a further exertion of the will to complete the 
crime. As was observed in a recent case, the degree of proximity held sufficient 
may vary with circumstances, including among other things the apprehension which 
the particular crime is calculated to excite.” See also the examples and cases cited 
in this opinion. 
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harmless in food which it is expected the victim will eat but which 
in fact he does not come near, might be held not to constitute an 
indictable attempt to commit a simple assault, whereas under an 
indictment for murder the same court might well hold that the 
placing of a harmless substance in the victim’s food in the belief 
that it is poison and with the intent to kill does constitute an in- 
dictable attempt.** In the language of Mr. Justice Holmes, 


















“ As the aim of the law is not to punish sins, but is to prevent certain 
external results, the act done must come pretty near to accomplishing 
that result before the law will notice it. ... Every question of 
proximity must be determined by its own circumstances, and analogy is 
too imperfect to give much help. Any unlawful application of poison 
is an evil which threatens death, according to common apprehension, 
and the gravity of the crime, the uncertainty of the result, and the 
seriousness of the apprehension, coupled with the great harm likely to 
result from poison even if not enough to kill, would warrant holding the 
liability for an attempt to begin at a point more remote from the pos- 
sibility of accomplishing what is expected than might be the case with 
lighter crimes.” *” 












It is thus manifestly impossible to lay down any mechanical or 
hard and fast rule for the drawing of the line between preparation 
and indictable attempts; and such efforts in this direction as “ the 
last proximate act” doctrine must be unhesitatingly rejected. 















91 See Commonwealth v. Kennedy, 170 Mass. 18, 48 N. E. 770 (1897) (attempt 
to kill by placing poison in victim’s cup). See also Stokes v. State, 92 Miss. 415, 
46 So. 627 (1908), where the defendant was convicted for an attempt to murder on 
evidence that he had hired X to do the shooting, had met X at the appointed spot 
where the victim was to be waylaid, and was in the act of handing the gun to X 
when he was arrested. There was no evidence that the intended victim ever came 
by the spot in question. 

92 Commonwealth v. Kennedy, 170 Mass. 18, 20, 22, 48 N. E. 770, 771 (1897). 
See, also, Commonwealth v. Peaslee, supra note 90; Hotmes, THE Common Law 













68-69. 
93 ; WuHarTon, Crominat LAw (Kerr’s 11th ed. 1912) §220, says that “to 
make the act an indictable attempt . . . it must go so far that it would result in 






the crime unless frustrated by extraneous circumstances.” This is essentially the 
same idea as that embodied in the requested instruction in the case of Uhl v. Com- 
monwealth, 6 Grat. 706, 709 (Va. 1849), defining an attempt as “ the last proxi- 
mate act prior to the consummation of the felony.” As has already been seen, the 
laying aside of some of his employer’s goods with the intent to carry them off as 
soon as the opportunity presents itself (Regina v. Cheeseman, 9 Cox C. C. 
100 (1862)), the breaking of a house with intent to enter and commit larceny 
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So far as the defendant’s criminality is concerned, it would seem 
to make little or no difference whether the interruption of the de- 
fendant’s intended acts is due to another’s interference or to his 
own repentance or change of mind. Once the defendant’s acts 
have gone far enough to make him liable for a criminal attempt, no 
subsequent repentance or change of mind or abstention from 
further crime can possibly wipe away liability for the crime already 
committed. Genuine repentance may cause a reduction of sen- 
tence, but it cannot free from criminal liability. In the cases where 
the defendant voluntarily abandons his intended course of conduct, 
therefore, the problem reduces itself to whether or not the de- 
fendant’s conduct before the abandonment had gone so far as to 
constitute an indictable attempt. The burglar who, while trying 
to force the lock on the front door, decides to abandon the attempt 
is equally guilty whether his change of mind is due to the voice of 
his own conscience or the voice of an approaching policeman. 
Present virtue never wipes away past crimes.** 


B. Interposition of Unexpected Forces after Completion of 


Defendant’s Acts 


A second group of indictable attempts, closely akin in principle 
to the group just discussed, comprises those cases where the de- 





therein (Commonwealth v, Flaherty, 25 Pa. Super. 490 (1904)), the placing of a 
lighted candle under a stairway with intent to burn the house (State v. Scofield, 
Cald. 397 (1784)), or the arranging of combustibles for burning a house and the 
lighting of a match to ignite them which the wind blows out, all constitute indict- 
able attempts, although in none of them has the defendant committed the last 
proximate act nor would any one of them “ result in the crime unless frustrated by 
extraneous circumstances.” 1 BisHop, CromimnaL Law (8th ed. 1892) § 762(4), 
states the law more correctly in saying, “The act need not... be the next 
preceding the one which would render such substantive crime complete; and, in 
reason, it may be less in magnitude and nearness as the crime is heavier.” 

94 See Glover v. Commonwealth, 86 Va. 382, 386, 10 S. E. 420, 421 (1889), where 
Lewis, J., said: “ It is a rule, founded in reason and supported by authority, that if a 
man resolves on a criminal enterprise and proceeds so far in it that his act amounts to 
an indictable attempt; it does not cease to be such though he voluntarily abandons 
the evil purpose.” See also Lewis v. State, 35 Ala. 380 (1860); Taylor v. State, 
50 Ga. 79 (1873); State v. Hayes, 78 Mo. 307 (1883); State v. Mehaffey, 132 
N. C. 1062, 44 S. E. 107 (1903); State v. Williams, 121 N. C. 628, 28 S. E. 405 
(1897) ; State v. Elick, 52 N. C. 68 (1859); Commonwealth v. Eagan, supra note 
89; State v. McGilvery, supra note 66. The statement of Wharton to the contrary 
effect (1 CrrmmnaL Law (Kerr’s 11th ed.) § 226) cannot be supported, 
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fendant, intending some criminal consequence, has in fact com- 
pleted all his intended acts, but the consummation of the crime is 
prevented by the interposition or operation of extraneous physical 
forces unexpected by the defendant. These are very common at- 
tempt cases; the defendant has committed his “last proximate 
act,” and so long as his expectation that the desired criminal con- 
sequence will result from his act is such as a reasonable man under 
the same circumstances might entertain, there is usually no diffi- 
culty in securing a conviction. One defendant arranges combus- 
tibles to set a house on fire, lights them and hurries away, but the 
fire is discovered and extinguished before it burns the house, or an 
unexpected draught blows out the kindled fire; another defendant 
deposits a letter in the mail which will result in his obtaining prop- 
erty by false pretenses unless intercepted, but the letter is lost in 
the mail and never reaches its destination; still another plants an 
infernal machine which after his departure fails to explode because 
of a damp fuse — all of these, so long as the defendant’s expecta- 
tion was not a clearly unreasonable one, can unquestionably be 
convicted for criminal attempts. Such cases seldom involve diffi- 
cult problems of law. 


C. Mistake of Fact 


A third group of cases are those in which the consummation of 
the crime is prevented by some misconception of fact on the part of 
the defendant. It is these which have been most hotly debated and 
have given rise to most of the conflicting decisions. A defendant 
in order to kill his victim buys what he supposes to be arsenic and 
puts it in his victim’s food; in fact the druggist, suspecting foul 
play, sold him powdered sugar instead, and the victim who swal- 
lows the substance is unharmed. Does this constitute an indict- 
able attempt? In such a case the defendant has several factual 
objectives in mind. He hopes to cause the victim to swallow 
the substance which he gives; he also hopes to cause him to 
swallow a poisonous substance which will result in his death. He 
conceives these two objectives to be identical. In truth, due to the 
defendant’s mistake of fact, they are not. The first is an objective 
which does not in fact constitute the crime of murder; the second 
is one which does. A conviction for an attempt to murder cannot 
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therefore be barred on the ground that the defendant’s objective 
did not in fact constitute murder, since one of his objectives did; 
but the further question arises as to whether the defendant should 
be convicted when his acts could not conceivably result in the 
criminal consequence which he has planned, that is, the adminis- 
tering of poison to his victim. Upon this question there has been 
a pronounced divergence of opinion, caused no doubt by the differ- 
ing conceptions of the fundamental nature of a criminal attempt; 
and these conceptions in turn flow from conflicting, underlying as- 
sumptions as to the purpose and basis of criminal justice. Under 
the retributive or expiative theory, the object of criminal justice is 
conceived to be punishment gua punishment, and the aim is to 
make the defendant suffer in exact proportion to his guilt. Since 
the proportionment of an individual’s guilt cannot be divorced 
from moral and psychological considerations, punishment for a 
criminal attempt under this theory must be determined from an 
essentially subjective viewpoint; 7.e., a defendant will deserve 
punishment if he actually intended to consummate a crime and 
committed such acts as from his viewpoint would be effective in 
achieving the crime, quite regardless of whether in the world of 
fact his acts could or could not cause the criminal consummation 
desired. If, on the other hand, one follows the more modern 
utilitarian theory of criminal justice, 7.e., that the end of crim- 
inal law is to protect public and social interests, and that crimi- 
nality should depend primarily, therefore, not on moral guilt but 
on whether or not social or public interests are unduly injured or 
endangered, then it follows that the question of punishment for a 
criminal attempt must be determined from an objective viewpoint. 
Under this view the question of the criminality of an attempt will 
depend primarily not on what may have been passing through the 
mind of the individual defendant, but on the degree of actual 
danger to social or public interests arising from his acts. 

At this point many of the followers of the utilitarian theory of 
criminal justice fall into the error of arguing that if, because of 





95 For an interesting discussion from a somewhat different angle of the sub- 
jective and objective views of criminal attempts, see Schwarze, Versuch and Vol- 
lendung, incorporated in 1 HoLTzENDORFF, STRAFRECHT (1879) 270. A condensed 
translation of this essay by Wharton is published in (1879) 9 Cent. L. J. 42. 
See, also, 1 WHARTON, CRIMINAL LAw (oth ed. 1885) § 182. 
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some misconception of fact, the defendant’s act in the light of the 
actual circumstances could not possibly achieve the criminal ob- 
jective desired, it follows that since there is no actual endangering 
of social or public interests, the acts of the defendant should not 
be made punishable. In truth, however, the allowing of such acts 
to go unpunished might very seriously endanger social interests by 
encouraging repetition on the part of the defendant or others; the 
real danger lies in future similar acts when the actor may have 
learned to guard against his mistakes. 

Whenever a gunman fires to kill and misses, all possible danger 
from that particular attempt has passed; yet surely even the 
staunchest adherent of the objective theory would convict such a 
gunman for a criminal attempt. Even under the objective view- 
point, therefore, when a defendant to achieve some crime commits 
an act which because of his mistake could not possibly cause the 
desired criminal consequence, he should be convicted if allow- 
ing him to go free would menace social interests through the danger 
of repetition. This is a question depending upon all the circum- 
stances of the individual case. If from the point of view of a rea- 
sonable man in the same circumstances as the defendant the de- 
sired criminal consequence could not be expected to result from 
the defendant’s acts, it cannot endanger social interests to allow 
the defendant to go unpunished, no matter how evil may have 
been his intentions. A defendant who endeavors to kill his enemies 
with a toy pistol or by incantations may safely be allowed freely 
to continue making such attempts. As long as he abstains from 
acts reasonably adapted to the attainment of the desired criminal 
consequence, no social or public interests are endangered nor is 
any sense of social security violated. On the other hand, the gun- 
man who shoots to kill his victim but fails because, unknown to 
him, a detective had previously slipped a blank cartridge into his 
gun, is no more able to kill his victim than the man who seeks to kill 
with a toy pistol or an incantation, but his conduct endangers pub- 
lic and social interests to a far greater degree. Under the objective 
view of a criminal attempt, therefore, the unsuccessful effort to 
achieve a criminal consequence should be punished if, and only if, 
a reasonable man in the same circumstances as the defendant 
might expect the defendant’s acts to cause the consummation of 
the crime. If the defendant in the effort to poison his victim ad- 
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ministers a powder which he supposes to be arsenic, he is liable 
for a criminal attempt if a reasonable man in the same circum- 
stances would suppose the powder to be arsenic.** If, on the other 
hand, the defendant knows that the powder is only chalk but ad- 
ministers it in the belief that chalk dust will kill, under the ob- 
jective view he is not liable for a criminal attempt if the reasonable 
man would know that chalk dust is not poisonous.” 

One further word of caution as to the objective view should be 
added. As has been suggested before, an attempt presupposes an 
intent to effectuate the crime attempted; no conviction can be had 
without proof of this specific intent. This must be true whatever 
be one’s theory of an attempt. Even under the objective theory, 
therefore, the actual subjective intent of the defendant is material 
and must be proved as the necessary mental element of the crime, 
just as in every other crime requiring a specific intent. In other 
words, under the obiective theory the defendant to be convicted for 
a criminal attempt must be proved (1) to have actually intended 
to effectuate what constitutes the crime attempted, and (2) in pur- 
suance of that intent to have committed some act which a reason- 
able man in the same circumstances might have supposed. would 


cause the criminal consequence intended. 

The decisions make it clear that, as has been suggested, one can 
be convicted even though because of his mistake his efforts could 
not under the existing circumstances possibly cause the desired 
criminal consequence. In State v. Mitchell ®** the defendant be- 
lieving his victim was sleeping in a bed in a downstairs room fired 
into the bed, one bullet hitting the pillow and another the dresser 





96 In Commonwealth v. Kennedy, supra note 91, an indictment for an attempt 
to murder by poison was held sufficient although it did not allege that the dose 
sought to be administered was sufficient to kill. 

Compare the analogous crime of assault with intent to kill where the de- 
fendant may be convicted for giving what he believes to be poison with the intent 
to kill even though the substance is in fact harmless (State v. Glover, 27 S. C. 602, 
4 S. E. 564 (1888) ), or is administered in such a form as to render it innocuous 
(Regina v. Cluderay, 2 C. & K. 907, 4 Cox Ci C. 84 (1850)). The early case of 
State v. Clarissa, 11 Ala. 57 (1847), seems incorrectly decided. 

87 See Dahlberg v. People, 225 Ill. 485, 80 N. E. 310 (1907). This was an as- 
sault with intent to commit mayhem. The defendant threw red pepper at the vic- 
tim’s eyes. Red pepper was found to be not a means reasonably adapted to the 
producing of blindness. 

98 170 Mo. 633, 71 S. W. 175 (1902). 
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close by. In fact the victim, unknown to the defendant, had gone 
to bed in an upstairs room. Since the defendant had been a 
boarder in the other’s house and knew that the latter customarily 
slept in the downstairs bedroom, the defendant’s expectation that 
his act would result in the desired killing was an eminently reason- 
able one, and the court very properly therefore convicted him, 
holding that his conduct “made out a perfect case of an at- 
tempt.” °° 

The case of the attempted smuggling by Lady Eldon presents a 
closely similar situation. Lady Eldon, when traveling with her 
husband on the continent, bought what she supposed to be a quan- 
tity of French lace, which she hid, concealing it from Lord Eldon 
in one of the pockets of the coach. The package was brought to 
light by a customs officer at Dover. The lace turned out to be an 
English manufactured article, and not subject to duty. She had 
bought it at a price vastly above its value, believing it to be 
genuine, intending to smuggle it into England. Since in this 
case Lady Eldon not only intended to smuggle genuine French 
lace across the border, but committed acts which any reasonable 
person. in her position might well suppose would result in that 
consequence, under the foregoing principles she would be guilty 
of an indictable attempt.*”° 

The moot case of mistaking a stump for one’s enemy and firing 
at it to kill ** falls under the same principles. Whether or not the 





99 See also People v. Lee Kong, supra note 68, where the defendant, erroneously 
believing a policeman was watching him through a hole in the roof, shot at the 
knothole to kill the policeman when the policeman in fact was on a different part of 
the roof. The defendant was held to have committed an unlawful attempt and 
was convicted under the California code for an assault with intent to murder. 

See also Stokes v. State, 92 Miss. 415, 46 So. 627 (1908) (defendant convicted 
for an attempt to kill, although there was no evidence that intended victim was 
anywhere near the vicinity) ; State v. Peterson, 109 Wash. 25, 186 Pac. 264 (1919) 
(attempt to obtain property by false pretenses where the intended victim was not 
deceived by the pretense and did not part with the property). 

100 This is the conclusion reached by Wharton. The case is set forth in 1 
Wuarton, Crrminat Law (Kerr’s 11th ed. 1912) § 225, n. 8. 

101 In the case of Regina v. McPherson, Dears & B. 197, 201 (1857), Bramwell, 
B., said: “‘ The argument that a man putting his hand into an empty pocket might 
be convicted of an attempt to steal, appeared to me at first plausible; but suppose a 
man, believing a block of wood to be a man who was his deadly enemy, struck it 
a blow intending to murder, could he be convicted of attempting to murder the man 
he took it to be?” StepHen, Dicest or Crrminat Law (7th ed. 1926) 53, cites 
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defendant could be convicted for an attempt to kill must depend 
upon whether or not a reasonable man in the same circumstances | 
might mistake the stump for a human being. If the stump stood 
where the victim was accustomed to be, if the shooting was at dusk 
and at a considerable distance, if the stump actually resembled a 
human being, such a case seems indistinguishable in principle 
from State v. Mitchell,’ and the defendant should be convicted. 
If, on the other hand, no reasonable man in the same circumstances 
could mistake the stump for the intended victim, the defendant, 
except under an out-and-out subjective view, should not be con- 
victed, for social interests cannot be endangered by allowing men 
to shoot to their hearts’ content at stumps which no reasonable 
man could mistake for human beings.*®* 

A somewhat contrary result was reached in the case of People v. 
Jaffe.°* The defendant, indicted for receiving stolen goods, had 
several times before received and bought goods stolen by an em- 
ployee of a certain dry goods firm; and upon the occasion in ques- 
tion the firm, after discovering that the employee had stolen a 
quantity of Italian cloth to sell to the defendant, repossessed them- 
selves of the cloth but instructed the employee to take and deliver 
it to the defendant as previously arranged. This was done and the 
defendant paid for it about half its value. The defendant could 
not be convicted of the crime of receiving stolen property because 
the cloth ceased to be stolen after the firm had repossessed them- 
selves of it. It was held by a divided court ** that the defendant 
could not be convicted for an attempt to receive stolen property 
because what the defendant attempted to do, namely, to purchase 
the Italian cloth, did not in fact constitute a crime, since it was not 





this dictum in support of his statement that if “A, mistaking a log of wood for B, 
and intending to murder B, strikes the log of wood with an axe, A has not attempted 
to murder B.” 

102 Supra note 98. 

103 Similarly, where one comes upon his enemy lying apparently asleep and 
stabs him to the heart, and it is later shown that the victim was dead before the 
defendant stabbed him, although the defendant could not of course be convicted 
for murder, he should be held liable for an attempt to kill if his belief that the 
victim was still living was under all the circumstances a natural and reasonable 
one. 

104 185 N. Y. 407, 78 N. E. 169 (1906). 

105 Chase, J., rendered a strong dissenting opinion. 185 N. Y. at 503, 78 N. E. 
at 170. 
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at the time stolen cloth. Although one of the defendant’s objec- 
_ tives was not criminal, another one was, since the intention of the 
defendant was to receive cloth in fact stolen no less than to receive 
the particular Italian cloth which had been repossessed by the 
owners. Inasmuch as the previous dealings, the purchase at half 
price, and all the surrounding circumstances would have led any 
reasonable person in the defendant’s position to suppose that a 
receiving of stolen property would result from his acts, the de- 
cision of the majority seems open to grave doubt and is apparently 
irreconcilable with the earlier decision by the same court in People 
v. Gardner.**° 

In the light of the foregoing principles it must be evident that 
utter impossibility of completing the crime intended, whether due 
to a physical impediment unknown to the defendant or otherwise, 
cannot of itself bar criminality for the attempt. For a consider- 
able time the courts in England held that physical impossibility 
wasa bar. In Regina v. Collins,’ the defendant was indicted for 
an attempt to pick another’s pocket, and was proved to have actu- 





106 144 N. Y. 119, 38 N. E. 1003 (1894). The defendant, indicted for extor- 
tion, had sought to extort money from one who, unknown to the defendant, was 
acting as a decoy for the police and was, therefore, not put in fear. Since, under 
the New York code, extortion required the use of force or fear and since in this 
case there was no suggestion of force and the victim never was put in fear, the 
defendant clearly could not be convicted for extortion. Under the reasoning of 
the court in the case of People v. Jaffe, supra note 104, it might have been argued 
that, since where no force was used the crime required the taking of property from 
a terrified person, and since the intended victim was not a terrified person, what 
the defendant attempted to do, z.e., to obtain money from this particular person, 
did not in fact constitute a crime. The court, however, rejected this line of reason- 
ing and unanimously held that “the act was plainly ...an attempt to commit 
the crime.” 144 N. Y. at 124, 38 N. E. at 1005. See, also, State v. Peterson, supra 
note 66 (attempt to obtain property by false pretenses, where intended victim was 
not deceived by the pretense and did not part with the property). 

The case of one attempting to steal another’s property and taking by mistake 
his own raises much the same problem. Suppose, for instance, a farmer, intending 
to steal a certain horse from his neighbor, one dark night enters his neighbor’s 
field where a number of horses are running loose, and catches the horse and leads 
it to his barn. On lighting his lantern, he discovers that it is not his neighbor’s 
horse but his own which had gotten into the field by mistake. Under the doctrine 
of State v. Mitchell and People v. Gardner, if the defendant’s mistake was one 
which any reasonable man might have made under the circumstances, it is diffi- 
cult to see why the defendant should not be convicted for the attempt to commit 
larceny; and such a conviction would seem to comport with sound public policy. 

107 g Cox C. C. 497 (1864). 
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ally put his hand into the pocket with the intent to steal. Since, 
however, the pocket was not shown to have contained anything, all 
the judges refused to allow a conviction, Chief Justice Cockburn 
saying: *°** “ We think that an attempt to commit a felony can only 
be made out when, if no interruption had taken place, the attempt 
could have been carried out successfully, and the felony com- 
pleted of the attempt to commit which the party is charged.” *° 
The absurdity of maintaining that one cannot attempt the impos- 
sible is manifest. As a matter of fact, in the case of the gunman 
who misses his victim because of his poorly aimed gun, the fact 
that his gun at the moment of pulling the trigger is not exactly 
pointed at the victim makes success under existing conditions 
just as impossible as the emptiness of the pocket which the thief 
attempts to pick.° Physical impossibility owing to the non- 
existence of the object which the defendant desires to steal is only 
another form of a mistake of fact. It is not surprising, therefore, 
that the doctrine of Regina v. Collins was not adopted in Amer- 
ica,"** and has since been overruled in England.” The modern 
decisions almost uniformly allow a conviction for attempting to 


pick another’s empty pocket.*** e 





108 g Cox C. C. at 499. 

109 Compare the definition of an attempt given in STEPHEN, DicEest or CrIM- 
INAL Law (7th ed.) art. 67: “An attempt to commit a crime is an act done with 
intent to commit that crime, and forming part of a series of acts, which would con- 
stitute its actual commission if it were not interrupted.” See, however, the modi- 
fication contained in the third paragraph of the same section. 

110 The gunman case can be distinguished from the empty pocket case on the 
ground that in the former success lay in the gunman’s power by altering his own 
actions, whereas in the pickpocket case the thief never did have it in his power to 
attain success. But since the gunman had no knowledge of his gun’s being im- 
properly aimed and consequently no cause for changing its position, and under 
the conditions as they existed, therefore, success was in fact impossible, this would 
seem to be a distinction without a difference. 

111 See cases cited in note 113, infra. 

112 Regina v. Ring, 17 Cox C. C. 491, 66 L. T. (N. s.) 300 (1892). 

113 State v. Wilson, 30 Conn. 500 (1862) ; Commonwealth v. Jacobs, 9 Allen 
274 (Mass. 1864) ; Commonwealth v. McDonald, 5 Cush. 365 (Mass. 1850) ; Peo- 
ple v. Jones, 46 Mich. 441, 9 N. W. 486 (1881); People v. Moran, 123 N. Y. 254, 
25 N. E. 412 (1890); People v. Bush, 4 Hill 133 (N. Y. 1843). Cf. Rogers v. 
Commonwealth, 5 Serg. & R. 463 (Pa. 1820) (assault with intent to steal). 

Similarly, in Clark v. State, 86 Tenn. 511, 8 S. W. 145 (1888), a defendant 
caught in the act of opening a cash drawer for the purpose of stealing money 
was convicted for an attempt to commit larceny, although there was no proof of 
any money in the drawer at the time. Cf. Hamilton v. State, 36 Ind. 280 (1871) (de- 
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: D. Combinations of the Foregoing Groups 


The three groups of cases which have been considered are those 
where the consummation of the crime was prevented (1) by the 
interruption of the defendant from completing all his intended 
acts, (2) after the completion of the defendant’s intended acts by 
the interposition or operation of extraneous forces unexpected by 
the defendant, or (3) by some mistake of fact on the part of the 
defendant. It must be evident that no one of these three groups is 
necessarily exclusive of the others, that cases may merge from one 
into the other, and that often difficult attempt problems arise from 
various combinations of these, which, it must be confessed, the 
courts have done little to solve. For instance, a defendant, whose 
criminal objective is unattainable because of some mistake of fact, 
may be interrupted before he has completed his intended acts. In 
such a case as State v. Mitchell *** or People v. Lee Kong,** sup- 
pose the defendant had been arrested just as he leveled his gun and 
was about to pull the trigger. In cases such as these where the 
problem consists in a combination of the first and third types of 
cases, it would seem on principle that if the defendant has once 
passed from the field of mere preparation into that of indictable 
attempts, his liability should be measured by the test laid down for 
the mistake of fact cases. But the line between preparation and 
attempt might well be allowed to approach more closely to the 
completed crime (or what the defendant supposes is the completed 
crime) than where no mistake of fact is involved; for the danger 
to social and public interests is clearly less than in situations where 
completion of the defendant’s conduct will spell success. 

Or it may be that the case embodies a combination of the second 
and third types. A defendant, for instance, intending to kill with 
an infernal machine, sets the machine in motion and departs, but 
the machine is discovered and destroyed. It is later found that 
the machine did not contain an explosive as the defendant sup- 
posed, but was empty. In such cases, since the defendant has 
completed all his intended acts, the line between preparation and 





fendant convicted for assault with intent to rob although there was no proof 
that the intended victim had any money on his person); State v. Beal, 37 Ohio 
St. 108 (1881) (under an indictment for burglary, held unnecessary to show that 
safe from which defendant intended to steal contained any money). 

114 Supra note 98. 115 Supra note 68. 
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attempt seldom comes into question; the defendant, intending 
some criminal consequence, has done all he can to effect it, and 
whether or not he is criminally liable would seem again to depend 
upon the test suggested under the mistake of fact cases.**® 

Cases combining elements of both the first and second groups, 
merging from one into the other — such as where an incendiary, 
frightened by approaching voices, lights insufficiently prepared 
combustibles and runs, or where a gunman, observing that he is 
being watched, fears to approach closer to his victim and fires at 
such a distance that he misses — ordinarily give rise to little diffi- 
culty, since in the.majority of such cases the defendant’s conduct 
has gone sufficiently far to take it beyond mere preparation into 
the field of indictable attempts.**” 

_ Space forbids a discussion of the analogous and somewhat simi- 
lar crime of solicitation. Although in some jurisdictions solicita- 
tions are treated as indictable attempts, either by virtue of judicial 
decisions failing to distinguish them, or by statutory provisions, 
the great weight of authority is otherwise.*** Analytically the two 


116 There seems little or no reason to reach a different result merely because 
of the additional impossibility of success arising from the interposition of extrane- 
ous forces unexpected by the defendant. The menace to public and social interests 
arising from the danger of repetition would seem to be just as great whether the 
failure of the defendant’s plan was due to the interposition of unexpected ex- 
traneous forces as well as to some mistake of fact, or due to a mistake of fact 
exclusively. 

117 The cases where success is prevented by the defendant’s blundering or lack 
of skill merge imperceptibly from one into another of the three groups of cases. 
For instance, in the case of the defendant who fails to kill with an infernal machine 
because it is so badly constructed that it fails to work, the failure is due to a mis- 
take of fact in believing the machine to be an adequately constructed one. In the 
case of the gunman who tries to shoot his victim with a gun in fact unloaded, again 
the failure is due to a mistake of fact. Closely analogous is the case of the gun- 
man who tries to shoot with an improperly aimed gun. Compare with these the 
cases of the burglar whose skeleton key fails to unlock the door and who, there- 
fore, never succeeds in entering the house, or the burglar who because of his lack 
of skill is unable to open the safe and rifle its contents, or the robber who because 
of his bungling allows his victim to escape before any valuables can be taken. If 
in such cases as these the defendant’s conduct has once gone beyond mere prepara- 
tion and crossed the line into the field of attempts, there is usually little difficulty 
in securing a conviction. Cf. Territory v. Reuss, 5 Mont. 605 (1885) (defendant 
convicted for an attempt to murder with an infernal machine which in view of 
existing conditions was probably incapable of doing injury to the victim). 

118 See United States v. Stephens, 12 Fed. 52 (D. Ore. 1882); Ex parte Floyd, 
7 Cal. App. 588, 95 Pac. 175 (1908); State v. Donovan, 5 Boyce 40, 90 Atl. 220 
(Del. 1914) ; Graham v. People, 181 Ill. 477, 55 N. E. 179 (1899) ; Cox v. People, 
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crimes are distinct. Each has its own peculiar features; clearly 
not every indictable solicitation can be considered as an indictable 
attempt. The one who attempts to commit a felony becomes a 
principal if the attempt succeeds, and he who solicits becomes an 
accessory before the fact. An indictable solicitation may not come 
close enough to the crime to constitute an indictable attempt. For 
instance, where A urges B to murder C in another town and B is 
persuaded to do so but, because of A’s conversation having been 
overheard, is arrested when entering a store to purchase a revolver, 
B’s acts have not gone beyond the stage of mere preparation, and 
neither A nor B should be convicted for an attempt. A should, 
nevertheless, be liable for the crime of solicitation, and both A and 
B for the crime of conspiracy."*® In spite of their many simi- 
larities, therefore, these two crimes should not be confused. 


IV. SUMMARY 


(1) There probably never was a time when, as suggested by 
Staunford and Coke, criminal liability was based on mere intent. 

(2) The jurisdiction exercised over attempts by the Court of 
Star Chamber seems to have played no part in the development of 
the modern doctrine of criminal attempts. 

(3) The present doctrine of criminal attempts did not take form 
until almost the end of the eighteenth century under the creative 
genius of Lord Mansfield. 

(4) There can be no criminal liability for an attempt without 
proof of a specific intent to effect the particular criminal conse- 
quence which constitutes the crime attempted. In other words, at 
least one of the defendant’s objectives (of which there may be 
several) must constitute (whether the defendant knows the law or 
not) the crime attempted. 





82 Ill. 191 (1876); In re Lloyd, 51 Kan. 501, 33 Pac. 307 (1893) ; Commonwealth 
v. Peaslee, 177 Mass. 267, 59 N. E. 55 (1901); McDade v. People, 29 Mich. 50 
(1874); State v. Lampe, 131 Minn. 65, 154 N. W. 737 (10915); State v. Harney, 
tor Mo, 470, 14 S. W. 657 (1890) ; Commonwealth v. Randolph, 146 Pa. 83, 23 
Atl. 388 (1892); Stabler v. Commonwealth, 95 Pa. 318 (1880); Smith v. Com- 
monwealth, 54 Pa. 209 (1867) ; State v. Bowers, 35 S. C. 262, 14 S. E. 488 (1890) ; 
State v. Butler, 8 Wash. 194, 35 Pac. 1093 (1894); Regina v. Williams, 1 C. & K. 
589, 1 Den. C. C. 39 (1844). 

119 Had B been throughout a decoy employed by the police neither would be 
liable for criminal conspiracy. See ‘State v. Dougherty & Murtland, 88 N. J. L. 
209, 96 Atl. 56 (1915). 
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(5) For convenience of discussion three important groups of 
attempt cases may be separately considered, i.e., 


I. Where the consummation of the crime was prevented by the in- 
terruption of the defendant from completing all his intended acts, or 
by his voluntary withdrawal; 

II. Where the consummation of the crime was prevented after the 
completion of the defendant’s intended acts by the interposition or 
operation of extraneous forces unexpected by the defendant; 

III. Where the consummation of the crime was prevented by some 
mistake of fact on the part of the defendant. 


(6) In cases falling within the first of these groups, the .defend- 
ant’s criminality will depend upon whether or not his conduct has 
passed beyond mere preparation into the field of indictable at- 
tempts; and this in turn will depend upon the gravity of the crime 
and the danger to be apprehended from the defendant’s conduct. 

(7) In cases falling within the second group, the defendant may 
usually be convicted. 

(8) In cases falling within the third group, the defendant may 
usually be convicted if a reasonable man in the same circumstances 
as the defendant might expect the intended criminal consequence 
to result from the defendant’s acts. 

(9) The physical impossibility of accomplishing the crime will 
not be a bar to conviction. 

(10) The decision of cases constituting combinations of these 
groups must be reached through an application to the particular 
circumstances of the foregoing principles. 

(11) The crime of solicitation should be kept distinct from 
that of attempt. 


Francis Bowes Sayre. 
Harvarp Law ScHoot. 
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SOME OBSERVATIONS ON THE LAW OF 
EVIDENCE — MEMORY * 


HE common legal assumptions in regard to memory come 
most clearly to the surface in the rules governing present 
recollection revived, past recollection recorded, and cross-examina- 
tion to impeach. Between the first two, sharp distinctions are 
drawn which result partly from the fact that a memorandum used 
to refresh recollection generally does not go to the jury as evi- 
dence * — whereas a memorandum of past recollection does — and 
partly from the psychological theories of the courts. Thus a 
federal judge lately remarked: ” 


“It is one thing to awaken a slumbering recollection of an event, but 
quite another to use a memorandum of a recollection, fresh when it was 
correctly recorded, but presently beyond the power of the witness so to 
restore that it will exist apart from the record. In the former case it is 
quite immaterial by what means the memory is quickened; it may be a 
song, or a face, or a newspaper item, or a writing of some character. It 
is sufficient that by some mental operation, however mysterious, the 
memory is stimulated to recall the event, for when so set in motion it 
functions quite independently of the actuating cause.” * 


Since when so set in motion, the memory is thought to function 
quite independently of the actuating cause, it naturally follows 


* This study grew out of a paper read before the Council on Remedies of the 
Association of American Law Schools in December, 1926, which was followed by an 
article on the general subject published last July. Hutchins, The Law and the 
Psychologists (1927) 16 Yate Rev. 678. Another article in this series appeared in 
(1928) 28 Cox. L. Rev. 432. The series is the joint work of Mortimer J. Adler and 
Jerome Michael of Columbia University and Robert M. Hutchins and Donald 
Slesinger of Yale University. This article was prepared by the Yale authors with 
the advice and approval of the Columbia authors. The writers acknowledge the 
assistance of A. J. Russell, an honors student in Evidence at Yale. 

1 Katsonas v. Sutherland Bldg. & Const. Co., 104 Conn. 54, 132 Atl. 553 (1926) ; 
Gray v. Boston Elevated Ry., 215 Mass. 143, 102 N. E. 71 (1913); Lucas v. 
Metropolitan St. Ry., 56 App. Div. 405, 67 N. Y. Supp. 833 (1900). Contra: Gross 
v. Scheel, 67 Neb. 223, 93 N. W. 418 (1903) ; Croushore’s Estate, 79 Pa. Super. 286 
(1922); Nelson v. Gibson, 90 Vt. 423, 98 Atl. 1006 (1916). See (1917) 65 U. oF 
Pa. L. REv. 499. 

2 Dietrich, J., in Jewett v. United States, 15 F.(2d) 955 (C. C. A. oth, 1926). 

3 15 F.(2d) at 956. 
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that the nature, origin, or past history of the actuating cause is, as 
Judge Dietrich suggests, immaterial. As long as the memory is 
stimulated to recall the event, it makes no difference what stimu- 
lates it. Thus courts of liberal tendencies no longer insist that the 
memorandum should have been made by the witness or under his 
direction.* And although the Supreme Court thirty years ago° 
reversed a judgment because a writing was used which was not 
made contemporaneously with or very close to the transaction, 
most other jurisdictions, and even some federal circuits,*® do not 
now require the witness to conform to any definite time require- 
ment. If he will swear that his recollection is thereby refreshed he 
may, in the discretion of the trial court, resort to anything from a 
photograph to a press clipping, however irrelevant or ancient, to re- 
fresh it.’ The rule is based on the theory that certain stimuli start 
a chain of associations which, apparently, have been completely 
forgotten. Although the dicta of the courts make it possible to 
stimulate, say, the memory of a face by referring to a picture of 
the Woolworth building, in actual practice the refreshing mem- 
oranda are found to be more closely related to the thing to be re- 


membered. The press clipping, in other words, describes the event 





4 This is not an altogether modern view. Cf. Lord Ellenborough in Henry v. 
Lee, 2 Chitty 124, 125. (1814): “ And it makes no difference, that the memorandum 
was written by himself, for it is not the memorandum that is the evidence, but the 
recollection of the witness.” One of the best recent statements is that of Wheeler, 
C. J., in Neff v. Neff, 96 Conn. 273, 114 Atl. 126 (1921). The other view is repre- 
sented by Wellman v. Jones, 124 Ala. 580, 27 So. 416 (1900), and Gordon & Koppel 
Clothing Co. v. New York Cent. R. R., 285 S. W. 755 (Mo. App. 1926). See 
(1916) 14 Micu. L. Rev. 332; (1915) 15 Cox. L. Rev. 468. 

5 Putnam v. United States, 162 U. S. 687 (1896), followed in Chase v. United 
States, 13 F.(2d) 847 (C. C. A. 6th, 1926), and Nardi v. United States, 13 F.(2d) 
710 (C. C. A. 6th, 1926), noted in (1926) 40 Harv. L. Rev. 330. 

6 Cf. Di Carlo v. United States, 6 F.(2d) 364 (C. C. A. 2d, 1925); Jewett v. 
United States, supra note 2; Olmstead v. United States, 19 F.(2d) 842 (C.C. A. 
oth, 1927); De Leon v. Cortes, 23 F.(2d) 636 (C. C. A. 1st, 1927) (under Porto 
Rican statute); Monument Pottery Co. v. Imperial Coal Corp., 21 F.(2d) 683 
(C. C. A. 3d, 1927). 

7 State v. Choffe, 140 Atl. 404 (N. J. 1928); Sagers v. Internat. Smelting Co., 
50 Utah 423, 168 Pac. 105 (1917) (memorandum made one year after event) ; 
Hinkelman v. Pasteelnick, 130 Atl. 441 (N. J. 1925), noted in (1926) 24 Mica. L. 
Rev. 420; Commonwealth v. Ford, 130 Mass. 64 (1881) ; Hoffman v. State, 24 Okla. 
Cr. 236, 218 Pac. 176 (1923) ; Potts v. McPeters, 140 Miss. 97, 103 So. 202 (1925). 
But see Titus v. Gunn, 69 N. J. L. 410, 55 Atl. 735 (1903), and Detroit Life Ins. 
Co. v. Linsenmier, 217 N. W. 919 (Mich. 1928). 
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in question; the picture is of the person to be identified. The 
stimulus is actually recognized before the associated recall starts 
functioning. 

When the witness cannot swear that his memory is refreshed, 
however, he must overcome stricter rules as to time and authenti- 
cation. If the memorandum is to be his testimony, and is to go to 
the jury as past recollection recorded, he must, even in the most 
progressive jurisdictions, show that it was made by him, or under 
his direction, or that he knows it to be correct.* Although the old 
idea that the memorandum had to be practically contempora- 
neous ® with the transaction has now been almost wholly aban- 
doned, a writing not made soon thereafter will have hard sledding 
in the courts.*® Recollection is believed to grow progressively 
dimmer as time goes on, finally fading out altogether.** 

After a witness has testified with the aid of a memorandum, or 
has offered one in evidence, or even if he has done neither, his 
cross-examination may center on his recollection. Here it will be 
proper in the discretion of the trial judge to show that he has fre- 
quently forgotten many things —that his memory is far from 
good — and in particulars, too, which have no reference to the 
affairs set forth in the memorandum he has employed or to the 
subject of his testimony. “If it be generally deficient,” says 
Robinson, “ the whole field of the past is open to the advocate, and 
the more varied and disassociated are the topics it embraces, the 
more thoroughly are his defects revealed. On the other hand, if 
his memory appears generally perfect, and able to recall events 
of every kind with equal ease, the cross-examiner must dis- 
cover a deficiency in reference to some class of facts as yet un- 





8 Norwalk v. Ireland, 68 Conn. 1, 35 Atl. 804 (1896); Kolber v. Frankenthal, 
159 Ill. App. 382 (1911) ; Wishek v. U. S. Fidelity & Guaranty Co., 213 N. W. 488 
(N. D. 1927). 

® Maxwell’s Ex’r v. Wilkinson, 113 U. S. 656 (1885) ; Spring Garden Mut. Ins. 
Co. v. Evans, 15 Md. 54 (1859). 

10 See 2 WicmorE, EvipeNce (2d ed. 1923) § 745; § CHAMBERLAYNE, MODERN 
Law or Evipence (1916) $3510. Cf. Murray & Pepper v. Dickens, 149 Ala. 240, 
42 So. 1031 (1906) ; Volusia County Bank v. Bigelow, 45 Fla. 638, 33 So. 704 (1903). 

11 There is, of course, a large element of recognition in the doctrine of past 
recollection recorded. The witness on the stand must identify the document as one 
made by him, or under his direction. Because the errors of recognition are fully 
treated in the remarks about present recollection revived, attention is here focused 
on those features of the other doctrine which are designed to assure the accuracy of 
the record, rather than the accuracy of the recognition of the record as authentic. 
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noticed. . . .”** It is possible for a witness who has given his 
recollection of the making of a sale to be cross-examined as to his 
ability to remember names, faces, or the ages of his grandchildren. 
If a man forgets these things, will he not forget others also? This 
rule depends on the doctrine that memory is a single entity which 
is either good or bad as a whole. 

If we examine these rules in inverse order, we find the last one 
deriving its authority from a defunct psychology, which divided 
the human mind into a number of faculties,** each operating as a 
unit. Since memory was one of these faculties, exercise of any 
part of it was thought to improve all of it. Children who practiced 
learning poems by heart so developed the faculty that in later life 
they would have no trouble in remembering Mr. Simms of Seattle. 
The same theory was given as a reason for the retention of the 
classics and mathematics in the curriculum, because the “‘ mind ” 
training involved would later be transferred to all sorts of life 
situations. 

The application of the scientific method to educational problems 
revealed the inadequacy of faculty psychology.** That it did not 
work in practice was confirmed by innumerable laboratory experi- 
ments. The standard method of testing the transfer of training is 
as follows: a subject is given a task of known difficulty to perform 
in arithmetic, memorizing, puzzle solving, or what not. His abil- 
ity is measured by the length of time it takes to perform the task, 
or the number of errors made after a given interval. He is then 
set practicing with different materials until a marked improvement 
in the new work appears. After the practice period another test is 
made of his ability in the original field of endeavor. Most investi- 





12 Ropinson, Forensic Oratory: A MANUAL FoR ADVOCATES (1893) 193, quoted 
in WiGMORE, PRINCIPLES OF JUDICIAL Proor (1913) 481. “ The testing of a witness’s 
capacity of recollection, by cross-examination upon .other circumstances, even 
unconnected with the case in hand, is a recognized and common method of measur- 
ing the weight of his testimony.” 2 WicmoreE, Evivence § 995. “A witness testify- 
ing to any transaction may be cross-examined . . . concerning other transactions 
which might be wholly immaterial, for the purpose of throwing light upon his 
powers of memory... .” JonEes, COMMENTARIES ON EVIDENCE (2d ed. 1926) § 2345. 
There seem to be no recent cases in which this exact point has been raised on appeal. 
But countless dicta sanction what is unquestionably “a recognized and common 
method ” of cross-examination. It appears to be so recognized and so common that 
counsel never think of objecting to it. 18 Sutty, Human Minp (1892). 

14 WILLIAM JAMES, PRINCIPLES OF PsyCHOLOGY (1890). 
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gators have drawn the conclusion that there is little if any transfer 
of training,*’ and that the existence of general faculties cannot be 
assumed. 

Specifically in the field of memory, one psychologist found that 
practicing the learning of nonsense syllables in no way improved 
ability to memorize prose or verse.*® Another found that excellent 
recognition ability could not be used to predict ability to recall, 
and vice versa," that though intelligent people were usually good 
“recallers,” there was no correlation between intelligence and 
recognition.** It further appeared that there was no correlation 
between the ability to recall words and the ability to recall ideas, 
or between the recognition of faces and the recognition of names.*® 
Other studies within the fields of recall and recognition yield the 
same lack of correlation. The result of this battery of experi- 
mental data has been the abandonment of the faculty theory and 
the substitution therefor of a theory of special abilities which may 
correlate more or less highly with each other. They are not, how- 
ever, different aspects of one faculty. The new attitude is well ex- 
pressed in the statement that “ for psychology there is. no such 
thing as memory; there are only memories.” *° 

Turning now to past recollection recorded and the psychological 
theory of the fallibility of memory on which it rests, we discover 
the psychologists, like the judges, emphasizing the importance of 
the time between an experience and its report.** Both agree that 
as time goes on an experience is forgotten. But the enunciation of 
this doctrine is of little help in any individual case without a more 
exact knowledge of the conditions of learning, and the relationship 

15 Gates, PsycHOLOGY FOR STUDENTS OF EDUCATION (1923) Cc. xv; 2 THORNDIKE, 
EpUCATIONAL PsycHOLOGY (1913) Cc. 12. 

16 Sleight, Memory and Formal Training (1911) 4 Brit. J. Psycu. 386. 

17 Myers, A Comparative Study of Recognition and Recall (1914) 21 Psycu. 
Rev. 442; Achilles, Experimental Studies in Recall and Recognition (1920) ARCHIVES 
Psycu. No. 44; Lee, An Experimental Study of Retention and Its Relation to 
Intelligence (1925) 34 PsycH. MonocrapuHs No. 4. Contra: Bennett, The Correla- 
tions between Different Memories (1916) 1 J. Exper. Psycu. 404; Jones and 
English, Notional vs. Rote Memory (1926) 37 AM. J. Psycu. 602. 

18 Lee, supra note 17; Strong, Recognition Memory (1912) 19 Psycu. REv. 447. 


19 Achilles, supra note 17. 
20 Davies, Professor Titchener’s Theory of Memory and Imagination (1912) 


19 Psycu. REv. 147. 
21 EppincHAUS, Memory, A CONTRIBUTION TO EXPERIMENTAL PsyCHOLOGY 


(1885) (Ruger’s tr. 1913). 
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that obtains among learning, time interval, and amount forgotten. 
For instance, the psychologist distinguishes between underlearned 
material and just learned, and again between material that is just 
learned and that which is overlearned.”* In the first case, an 
observer has not seen or heard his material often enough or long 
enough to repeat it correctly immediately afterward. In the 
second, the experience is continued long enough for the observer 
to learn what has taken place and repeat it accurately just once. 
In the third, it is learned well enough to repeat it accurately several 
times. For instance, an automobile moving at a certain rate of 
speed might not have been in the range of vision long enough for 
the witness to have set down accurately, at once, a minute descrip- 
tion of the occupant. This might have been possible had the car 
been going a little more slowly, or had it passed by quickly twice 
instead of only once. But again if the observer waited five, ten, or 
fifteen minutes, the number of things remembered and set down 
would become steadily smaller. In the first case, the description 
would have been underlearned; in the second, it was learned just 
well enough to make possible one accurate, immediate account of 
what had been experienced. If the car were at a standstill, or if 
it passed the witness six or a dozen times, always carrying the same 
occupant, in the same attire, the facts would be had “ by heart ” or 
overlearned. 

Although the amount forgotten in any given interval of time is, 
in part, dependent upon the degree of learning, the relation be- 
tween the two is not constant. For instance, material that is fifty 
per cent overlearned, that is, material which has been experienced 
half again as many times as were necessary to just learn it, is 
better retained at the end of four hours than material just learned. 
But at the end of two days slightly more of the overlearned mate- 
rial is forgotten than of the just learned. On the other hand, 
what is underlearned is less well reproduced at the end of the 
second day than what is just or overlearned. Whereas at the end 
of a week differences of twenty-five or thirty per cent in the degree 
of learning have little or no effect.”* 





22 EBBINGHAUS, Op. cit. supra note 21; Luh, The Conditions of Retention (1922) 
31 Psycu. Monocrapus No. 142; Tolman, The Effects of Underlearning upon Short 
and Long-Term Retentions (1923) 6 J. Exper. Psycu. 466. 

23 Luh, supra note 22; Tolman, supra note 22. 
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These curious results are explained by the fact that the rate of 
forgetting is not uniform. A person does not forget twice as much 
in two days as he does in one, or twenty-four times as much in a 
day as in an hour. The many psychologists who have measured 
forgetting agree that while relatively enormous amounts are for- 
gotten in the first five or ten minutes, as the time interval increases 
the rate of forgetting decreases.** Ebbinghaus, a pioneer in the 
psychology of memory, found that although over half was for- 
gotten at the end of the first hour, less than three quarters had been 
forgotten at the end of the second day. And after the lapse of a 
month, only another five or six per cent had dropped from memory. 
More recently, using a different method of measuring the amount 
retained, another investigator found that a fourth of the amount 
learned was forgotten in four hours, but only a little over a half 
by the end of the second day.*” These differences in the absolute 
amount retained at certain times are due to the sort of material 
learned and the methods of measuring what is retained. But the 
differences do not alter the shape of the mathematical curve of 
forgetting. In every case it starts with a sharp rise, and begins to 
flatten perceptibly at the end of two or three days. On the basis 
of that curve, it is safe to assume that what was not recorded for 
two weeks might just as well have waited for two months, as far 
as accuracy of memory is concerned.” 

In spite of this continual oblivescence, the stories we get in 
documents and on the witness stand are told with a strange defi- 
niteness and clarity. The recorder or witness does not usually 
seem conscious that anything may be missing or, worse, inaccurate. 
The reason for this lies in the peculiarities of an image. Although 
occasionally an experience may be mistaken for an image, it is 
generally true that images differ from reality in their greater 





24 Ebbinghaus, supra note 21; Luh, supra note 22; Bean, The Curve of For- 
getting (1912) Arcuives Psycu. No. 21. 

25 Luh, supra note 22. 

26 Two things may be noted here in passing. As the time interval between ex- 
perience and recall increases, not only is much forgotten, but also errors creep into 
what is remembered. Dallenbach, The Relation of Memory Error to Time Interval 
(1913) 20 Psycu. Rev. 323. And there is a direct relation between attention and 
retention. What was seen out of the corner of the eye, so to speak, does not 
deserve a high degree of credibility. Myers, A Study in Incidental Memory (1913) 
Arcuives Psycu. No. 26. 
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vagueness.” When an attempt is made to translate an image into 
words, two things happen which make the words untrustworthy. 
In the first place, there is a strong tendency to sketch in the miss- 
ing details; and in the second, the words used give no indication 
of the degree of definiteness of the image. A person may thus 
state that “it was raining that day and I had my rubbers and 
umbrella”? as a memory when in reality the “raining” was an 
inference from the “ rubbers and umbrella” and the mental pic- 
ture of the event is very hazy indeed. Once, however, the image 
becomes words, it takes on all the color of the words, and becomes 
retroactively clear, sharply defined, and complete. In evaluating 
statements of past facts, therefore, the curve of forgetting is 
doubly important. 

When we pass from past recollection recorded to present recol- 
lection revived, we observe that here recognition plays an impor- 
tant part.** A glance at a paper on the witness stand, and the 
“mysterious mental process ” referred to by Judge Dietrich *° is 
set in motion. That mysterious process is, in the first instance, 
recognition, though it is later followed by associated recall. But 
the relative position of recognition in present recollection revived 
gives it psychological aspects different from those of past recol- 
lection recorded, Of certain differences, as we have noted, the 
courts are aware. It remains to be seen whether or not the courts 
and psychologists are aware of the same differences. 

The courts, in allowing recollection to be thus revived, correctly 
assume that recognition *° outlasts recall; ** they also assume cor- 
rectly that a person’s inability to recall is no ground for diagnosing 
an equal inability to recognize.** On two grounds, then, they seem 





27 PEAR, REMEMBERING AND FORGETTING (1922) 33, 38. 

28 See note 11, supra. We are concerned here with the revived memory, its rela- 
tion to the stimulus, and the relation both have to the objective accuracy which is 
the goal of the courts. 29 Supra note 3. 

80 Tt must be kept clearly in mind that the recognition is only a stimulus. The 
process of recognition is first treated alone because it is a source of great error, and 
because the “ mysterious process” then set in motion most emphatically does not 
function independently of it. It will be seen (infra p. 869) that the relationship 
between the recognized stimulus and the recall is very close. The probability of 
error in recognition is, therefore, crucial. 

31 Luh, supra note 22; Myers, supra note 17; Strong, supra note 18; Strong, 
Effect of Time-Interval upon Recognition Memory (1913) 20 Psycu. REV. 339. 

82 See note 17, supra. 
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safe in allowing this method of bringing to mind what has ap- 
parently slipped it. The fact that recognition does not depend upon 
either age or intelligence ** is a further reason for being hospitable 
to such testimony. Other attributes make it seem the method par 
excellence of the court room. For instance, it takes only one third 
the length of time to learn material which is to be recognized rather 
than recalled, and the material is retained for recognition almost 
three times as long.** 

One might be a little skeptical of the accuracy of a psychological 
process that is not dependent either on age or on intelligence. It 
might be assumed, a priori, that such a process would have a fairly 
wide margin of error, and that seems to be the case. This wide 
margin results from the fact that error increases proportionately 
_ with the increase in the similarity of the material to be recognized 
to that originally seen.*° For example, a subject is shown a half 
dozen pictures of white children, and then later on is requested to 
pick those pictures out of a batch of a dozen. If the extra six are 
of houses, or horses, or colored adults, the accuracy may be as high 
as eighty or eighty-five per cent. If, however, the unfamiliar 
pictures are of other white children, the accuracy drops to fifty 
per cent; and if the new group looks something like the old, the 
percentage of correct choices is likely to be below twenty.** Since 
the usual memorandum employed in court is similar to the original, 
the dangers of the rules on present recollection revived are obvious. 

The problem is complicated by the deceptive certainty of the 
recognizer. This certainty is a direct function of the similarity of 
the material.*’ As a result it has an eccentric * relation to objec- 
tive accuracy. Since this subjective certainty increases with the 
degree of similarity, it follows that it also increases with the per- 
centages of error. But when the material is identical, the ac- 
curacy becomes almost one hundred per cent,*® and the subjective 





33 See note 17, supra. 

84 Mulhall, Experimental Studies in Recall and Recognition (1915) 26 Am. J. 
Psycu. 217; Myers, supra note 17; Hollingworth, Characteristic Differences between 
Recall and Recognition (1913) 24 Am. J. Psycu. 532. 

85 Feingold, Recognition and Discrimination (1915) Psycu. Monocrapus No. 78. 

36 Ibid. 

87 Lund, The Criteria of Confidence (1926) 37 Am. J. Psycu. 372. 

88 That is, it increases as what is shown becomes more similar to the original 
transaction. 

89 Feingold, supra note 35. The results of the Feingold experiment show that 
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certainty becomes absolute. In other words, it is safe enough to 
trust absolute subjective certainty as an indication of objective 
accuracy; but anything less than absolute is no better (and it may 
be worse) than complete uncertainty.*° 

It will be objected that, although the foregoing criteria may be 
interesting as far as recognition is concerned, a present refreshed 
recollection is based only in part on recognition. Granting this 
inaccuracy, is there any proof that recall, stimulated by that recog- 
nition, and supposed to “ function independently thereof,” is also 
inaccurate? A recent experiment answers the objection deci- 
sively.** In a class lecture the instructor made certain unequiv- 
ocal statements about the results of a series of experiments. A 
well-meaning, but none too thoughtful, reporter on the local stu- 
dent paper printed an entirely erroneous account of the lecture. 
On the routine examination at the end of the week, after the usual 
questions, each student was asked to indicate on his paper whether 
or not he had read the press account. Most of those who had read 
it “ recognized ” it as accurate, and on the examination paper re- 
membered what they had erroneously recognized. Those who had 
not read the article reported the lecture with their customary ac- 
curacy. The false stimulus here came while memory was still 
fresh. Taking into consideration the fact that the recognition 
curve of forgetting is a slow reproduction of the recall curve, we 
readily see that a few weeks or months later the things recognized 
and then recalled would be even less likely to conform to objective 
reality. 

In evaluating the memory of a particular person in a particular 
situation, psychology has developed a number of objective tests 
which the courts are reluctant to admit.** The intelligence tests 





while many errors are made when the material to be recognized is, say, eighty per 
cent similar to the original, when the material is one hundred per cent similar, or is 
the original shown again, error drops to almost nothing. This is natural because 
the error is due to mistaking similar material for the genuine article. 

40 Strong, supra note 18; Hollingworth, supra note 34. 

41 Bird, The Influence of the Press upon the Accuracy of Report (1927) 22 
J. Asn. anp Soc. Psycu. 123. 

42 Cf. State v. Schlaps, 254 Pac. 858 (Mont. 1927), and Strand v. State, 252 
Pac. 1030 (Wyo. 1927). As to use of systolic blood pressure devices, cf. Frye 
v. United States, 293 Fed. 1013 (Ct. of App. D. C. 1923), noted in (1924) 33 YALE 
L. J. 771; (1925) 37 Harv. L. Rev. 1138; (1924) 24 Cox. L. Rev. 429; (1924) 34 
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which have been most widely used and are therefore the best 
standardized may be admitted in evidence without hesitation. 
These tests, since they have a high correlation with recall, may be 
considered a rough measure of it. There are countless other tests 
of memory,** which, though not yet as thoroughly standardized as 
the Stanford Revision of Binet,** for example, have been in use 
long enough to warrant their employment in the court room. It 
is not suggested that every witness be subjected to an exhaustive 
series of tests; but in doubtful cases they furnish valuable aid to 
the discretion of the trial court. 

This brings us back to cross-examination to impeach. The de- 
parture for limbo of faculty psychology, taking with it the faculty 
of memory, indicates that cross-examination to other instances of 
forgetting, unrelated in kind to the facts of the case in suit, is a 
waste of time. The control of it is now vested in the trial judge. 
But his discretion should be exercised to forbid it, not to extend it. 
Indeed, the day must come when that discretion will no longer play 
the present part. The common sense of a trial judge, who may not 
always be experienced and gifted, cannot rank with the psycho- 
logical test when it comes to probing memory and determining the 
facts relevant to probe it. Meanwhile, cross-examination of mem- 
ory may well be confined to facts closely similar to those it is 
claimed the witness has remembered in the case at bar. “ Re- 
peated instances of inability to recollect give the right to doubt the 
correctness of an alleged recollection of a material fact ” *° only if 
the instances are akin to the material fact. Inquiry into ability to 
recall dissimilar items is unprofitable and misleading. 

In weighing past recollection recorded, the court will be assisted 
by a knowledge of circumstances surrounding the original expe- 
rience. Where the event was definitely attended to ** by an ob- 
server who was determined to remember everything that hap- 
pened,*’ the record can be believed with little or no reservation. 





A. L. R. 147. See also the excellent discussion of these and similar devices in Mc- 
Cormick, Deception Tests and the Law of Evidence (1927) 15 Cauir. L. Rev. 484. 
43 Witson AND Hake, How To Measure (1921); Gould, A Test for Memory 
of Names and Faces (1917) 1 J. Appy. Psycu. 321. 
44 TeERMAN, MEASUREMENT OF INTELLIGENCE (1916). 
45 2 WicmorE, EviENCE § 995. 
46 Myers, supra note 17. 
47 Achilles, supra note 17; Mulhall, supra note 34. The effect of determination 
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In the absence of those guarantees of accuracy,** it is necessary 
first, to scrutinize very closely the length of time or number of times 
the original event was “ exposed ” *° and, secondly, the interval be- 
tween the last appearance and the making of the record. There is 
nothing to be gained here by such general statements as “a suffi- 
cient length of time,” or “at or near the event,” unless these 
criteria are put upon a quantitative basis. 

The general theory, for instance, that time is important because 
of progressive oblivescence, is meaningless without a knowledge of 
the curve of forgetting. Knowledge of it indicates that those 
courts have done ‘well who have abandoned the requirement of 
strict contemporaneity; for there is a difference of only six to ten 
per cent between the amount forgotten by the end of the first and 
the end of the fourth hours. For the same reason, if a lapse of 
two days is no ground for exclusion, there is no cause for ruling 
out anything recorded in less than a month.” And since the curve 
of forgetting by that time has become almost a horizontal line, it 
is safe to say that what was forgotten between one and six months 
would be negligible. In other words, the curve of forgetting gives 
the tribunal a method of estimating the memorial accuracy of past 
records. 

Of present recollection revived, it can only be said that probably 
the courts have been actuated in reaching the very broad rules 
they have now laid down by the thought that some testimony, 
though perhaps distorted, is better than none; and by the addi- 





is much greater on recall than on recognition. But with the latter it is, at least, an 
added guarantee. 

48 Whitley, The Dependence of Learning and Recall upon Prior Mental and 
Physical Condition (1924) 7 J. Exper. Psycu. 420. This investigation finds the 
effects negative while Stratton, Retroactive Hypermnesia (1919) 26 Psycu. Rev. 
474, finds that memory for events just previous to a violent emotion is keener than 
for events immediately after, or events unaccompanied by any emotion. 

49 There seem to be no cases where the cross-examiner had this in mind in 
testing the validity of a memorandum introduced as past recollection recorded. 
Where the witness does not have recourse to a memorandum, a customary method 
of cross-examination centers on his opportunity to observe and the use he made of 
it. Seaboard Air Line Ry. v. Emfinger, 16 Ala. App. 265, 77 So. 415 (1017); 
Polley v. Kansas City Oil Co., 89 Kan. 272, 131 Pac. 577 (1913) ; Dean v. Wabash 
Ry., 229 Mo. 425, 129 S. W. 953 (1910); Southern Ry. v. Lester, 151 Fed. 573 
(C. C. A. 6th, 1907). See also 2 WicmoreE, EvipENCE § 994. 

50 EBRINGHAUS, Op. cit. supra note 21; Luh, supra note 22; Bean, supra note 24; 
Finkenbinder, Curve of Forgetting (1913) 24 Am. J. Psycu. 8. 
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tional supposition that the jury will give due weight to the evidence 
of a man who has refreshed his recollection from, say, the comic 
supplement. The trial judge who lately permitted counsel to 
withdraw a witness into an anteroom during his examination for 
the purpose of refreshing his recollection,°’ must have smiled 
grimly at the thought of how little of this inspired evidence a hard- 
headed jury would believe. It is not suggested that the courts 
depart from the rule allowing refreshment of recollection in the 
discretion of the judge through any means that the witness swears 
is effective. It is suggested rather that that discretion be exercised 
in the light of quantitative measurements instead of general no- 
tions of memory. The danger that a false recognition will produce 
false recall is real.°* But it is a danger which in extreme cases 
destroys the effectiveness of the testimony with the jury, and 
in other cases can be avoided by knowledge on the part of the 
judge of what the percentage of error in given circumstances is 
likely to be, considering the number and the minuteness of the 
details. 

The legal psychology of memory, then, insofar as it is a faculty 
psychology is outworn, and may as easily be abandoned by the 
courts as it has been by the psychologists. Insofar as it stresses 
the importance of time in past recollection recorded, it is headed in 
the right direction, but suffers from minor aberrations which may 
be escaped through taking a little thought. Insofar as it permits 
refreshment of recollection through “ a song, or a face, or a news- 
paper item,” it is on none too solid ground, but ground which may 
be made somewhat steadier through knowledge of the interaction 
of recognition and recall. The present authors are aware that 
common sense rules of behavior have enabled courts to dispense 
justice reasonably well up to the present. They are further aware 





51 State v. Henson, 290 Mo. 238, 234 S. W. 832 (1921), criticized in (1922) 
20 Micu. L. Rev. 673. 

52 See Morgan, The Relation Between Hearsay and Preserved Memory (1927) 
40 Harv, L. Rev. 712, 717, n. 2: “ Every trial lawyer will realize that it is an 
unusual case in which the memory of a friendly witness is actually refreshed upon 
the stand. ... Both before and at the trial even the most honest witnesses fre- 
quently deceive themselves in thinking that their narratives represent memory only, 
rather than part memory and part reconstruction. It is not uncommon to hear a 
witness testify that a memorandum actually refreshes his recollection . . . when it 
is apparent that he is merely accepting the contents of the writing, and would be 
entirely helpless without it, even after having consulted it.” 
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that speed is an essential element and that administering a psy- 
chological test to every witness would cause immeasurable and 
unnecessary delays. All that is suggested is that in those cases 
where common sense has little unequivocal to offer, science may 
be resorted to. This suggestion is essentially that of Dean Wig- 
more, who has written, “ As the science of psychology progresses, 
broadening its scope and enlarging its discoveries of precise truths 
and methods, it will make copious contributions in this particular 
field of knowledge. . . . If courts will open their minds to the 
realization that science can be applied to the judgment of testi- 
monial credit, regardless of the rules arising before the days of 
modern science, they will readily follow a liberal practice.” ” 
Already the psychologists have discovered much which affects 
fundamental legal conceptions of memory. By careful use of their 
proved results in these and other fields, we may yet build a law of 
evidence more closely related to the facts of human behavior. 
Robert M. Hutchins. 
Donald Slesinger. 


YALE Law SCHOOL. 





53 2 WicMoRE, EVIDENCE § 990. Compare also the statement of another author. 
“To a certain extent, greater than is perhaps generally understood, each examining 
counsel and every member of the court and jury is, in dealing with evidence, called 
upon to act as an amateur psychologist. So regarded, the methods employed by 
them must, in the light of modern knowledge, be regarded as crude, clumsy and 
ineffectual. Probably the reason for this lies in the conservative persistency with 
which we are carrying into the present day the methods and machinery of what 
might be called the stone-age of legal evolution.” 3 CHAMBERLAYNE, Op. cit. supra 
note 10, § 1774. 
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SUBSIDIARY CORPORATIONS AND CREDIT 
MANIPULATION 


AS the mechanism of the corporation has grown to dominant 

proportions in the field of business organization, a secondary 
problem —that of subsidiary corporations — has arisen. The 
purely intracorporate relationships of management, creditors, and 
stockholders are sufficiently complex. When, however, one cor- 
poration is a holding company, owning or at least wielding a 
controlling interest in other corporations, the intricacies of the 
situation become extreme. Under their cover the legitimate use of 
subsidiaries has been obscured by a too frequent manipulation of 
accounting and credit; so that lawyers, bankers, and courts are 
now faced with complicated structures in which the actual interests 
cannot readily be discerned. 

Subsidiary corporations have become a familiar device in financ- 
ing certain industries, notably the public utilities; they are today 
an outstanding factor of the constantly involuting development 
of electric power. Their securities, and those of their parent 
corporations, are constantly in the investment market and on the 
stock exchanges. It is, therefore, by no means inappropriate to 
examine certain of their problems with a view to determining to 
what extent the law can bé invoked as a means of delimiting their 
activities.’ 

Analyzed, the principal causes for concern arising out of the de- 
velopment of the device of subsidiary corporations are two. In 
the first place, the financial structure of the subsidiary corpora- 
tion — both stocks and bonds — lends itself to the use of that sub- 
sidiary’s financial resources in other enterprises controlled by the 





1 The problem of subsidiary corporations, known to students of finance for some 
time, was forcibly brought before the public by Professor W. Z. Ripley in his book 
Mat STREET AND WALL STREET (1927), a portion of which was devoted to describ- 
ing the dangers of over-complication of corporate structure. In this as in other sub- 
jects, the legal profession owes Professor Ripley its thanks for bringing into notice 
questions which should have been more thoroughly discussed. Professor Ripley’s 
book does not, of course, pretend to be a technical discussion of the subject, but it 
poses many of the principal questions for discussion and solution. 
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dominant parent. In substance, this means that a subsidiary cor- 
poration will float an issue of securities, using the proceeds to sup- 
port other ventures in which the subsidiary itself is not directly 
interested. Secondly, the subsidiary proves a convenient medium 
by which a parent may acquire property apparently freed from 
restrictive covenants or agreements which bind the parent. Thus, 
a parent concern may have put out an issue of debentures agreeing 
that in case any of its property is subsequently mortgaged, the 
debentures will be ratably secured. Thereafter it transfers its 
existing property or acquires new property, placing title in the 
name of a subsidiary. It then mortgages the property of the sub- 
sidiary without making provision for the ratable securing of its 
own debentures. As a result, the security which it has put out is 
drained of underlying assets. Subsidiaries may be used to manipu- 
late credit in other respects; but these two problems illustrate a 
type, and may serve as a basis for examining the principles in- 
volved. 

Subsidiary corporations may be divided into two main classes: 
(a) wholly-owned subsidiaries, having no stock or obligations 
apart from that owned by the parent; (0) subsidiaries controlled 
by a parent corporation but having a financial structure at least 
partly independent from that of the parent. The test, it is sub- 
mitted, is a simple and absolute one. If a subsidiary incurs no 
debts on the strength of its own credit, and sells no securities, 
stocks, or bonds to anyone other than the parent, it falls within 
the first class. It then becomes, virtually, a bookkeeping divi- 
sion of the parent. Such subsidiaries present few problems 
apart from accountancy. If, however, the subsidiary borrows 
money or incurs liability on its own credit—offers securities 
based on its own enterprise apart from that of its parent, or 
has a minority stock interest outstanding in the hands of per- 
sons whose hope of repayment or profit is limited to the success of 
the subsidiary enterprise — then it falls within the second class, 
and different rules must be applied. It must be conceded that this 
division may not be plainly marked: a wholly owned subsidiary 
may incur liabilities to, say, its officers. But the fundamental 
distinction remains accurate though sometimes difficult of applica- 
tion. If its obligees look to the credit of the parent as their pri- 
mary motivation, the subsidiary remains a mere bookkeeping 
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convenience. If they look to the subsidiary itself, the situation is 
different.’ 

Problems of subsidiary corporations have to be considered from 
four distinct angles. The stockholder in the parent corporation 
has a position. The bondholder of the parent must likewise be 
considered. The stockholder of the subsidiary, especially where 
he is not a stockholder in the parent company, deserves considera- 
tion; and the bondholder of the subsidiary has still a different 
situation. In addition to these there are the current creditors of 
both parent and subsidiary; but no attempt is here made to con- 
sider their positions. 

As to these four classes of interested parties, the writer ventures 
to make an observation which he believes must soon be recog- 
nized as a matter of law. Theoretically, there is a wide dif- 
ference between a stockholder and a bondholder. In practice and 
as a matter of finance, the difference is not nearly as great as that 
which the law presupposes. Investors who purchase long-term 
obligations of a corporate enterprise just as surely embark their 
funds in that enterprise as do stockholders. Interest return and 


ultimate payment of their money turn just as surely on the fidelity 





2 The difference between a wholly owned subsidiary and a partly owned sub- 
sidiary is recognized in other connections. Thus in Hart» Steel Co. v. Railroad 
Supply Co., 244 U.S. 294 (1917), it was held that a decision in a patent suit against 
a wholly owned subsidiary was res judicata as against the parent on the ground 
that there was a complete identity of interest. In Gulf Oil Co. v. Llewellyn, 248 
U.S. 71 (1918), it was held that the transfer of dividends from a wholly owned 
subsidiary to the parent was not taxable as income in view of the fact that there 
was a substantial identity of interest, the court saying that the separate technical 
existence of the subsidiaries did not prevent them from being “ parts of one enter- 
prise all owned by the petitioner.” In Chicago, etc. Ry. v. Minneapolis Civic Ass’n, 
247 U. S. 490 (1918), it was held that for the purpose of determining rates, the 
fact that a subsidiary was a separate legal entity, did not prevent the subsidiary’s 
rates from being treated as one with those of the parent corporation, where the 
subsidiary was wholly owned; still more is this true where the parent has actual 
possession and control over the assets of the subsidiary. See Southern Pac. Co. v. 
Lowe, 247 U. S. 330 (1918). In determining whether the Lehigh Valley Railroad 
and its associates were a combination in restraint of trading in anthracite coal, the 
Supreme Court looked through a device of a subsidiary wholly owned not by the 
Lehigh Valley itself, but by stockholders of the Lehigh Valley, and decided that 
the subsidiary must be considered as wholly in the control of the defendant railroad. 
See United States v. Lehigh Valley R. R., 254 U.S. 255 (1920). But this case is 
weak, since a mere identity of interest would probably be enough for the purpose of 
the anti-trust acts. 

Courts make a distinction for purposes of ascertaining jurisdiction. The wholly 
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and business integrity of the management as do dividends and 
ultimate liquidation for stockholders. Every banker knows this; 
there is no reason why courts should ignore it. It is true that 
the obligation-holder has bargained for and obtained certain 
rights, as the right to foreclose, the right to sue and collect 
his debt, and certain other sanctions, tending to improve his 
position. In practice, however, these do not greatly alter the 
situation. Ultimately, the only protection which most bondholders 
have is the faithful management of the enterprise; and they stand 
in only slightly better position than a preferred stockholder. The 
precise equity which they have in a certain corporate situation will 
be examined later in this essay; but it is desirable here to em- 
phasize that nothing is accomplished by assuming that a creditor 
can rely on his strict legal right and therefore has no standing to 
complain of credit manipulation which does not technically violate 
some covenant of the obligation which he holds. He is in fact, 
and should be in law, assimilated to the position of a preferred 
stockholder, minus certain rights which he definitely waives and 
plus certain rights which he has definitely demanded.’ In the last 
analysis, the interest of stockholder and bondholder in the use of a 
subsidiary corporation is much the same. 





owned subsidiary is held not to subject the parent to the jurisdiction of courts 
where the subsidiary does business. Dollar Co. v. Canadian Car Co., 220 N. Y. 
270, 115 N. E. 711 (1917). See WoORMSER, DISREGARD OF THE CORPORATE FICTION 
(1927) 32-34. 

8 The classic view is that a creditor has no standing to complain of the manage- 
ment of the debtor corporation (Young v. Haviland, 215 Mass. 120, 102 N. E. 338 
(1913); Killen v. Barnes, 106 Wis. 546, 82 N. W. 536 (1900); Landis v. Sea Isle 
City Hotel Co., 53 N. J. Eq. 654, 33 Atl. 964 (1895) ), unless (a) the corporation is 
insolvent (Bird v. Magowan, 43 Atl. 278 (N. J. 1898)), (b) there is a threatened 
course of business which endangers the solvency of the corporation (Charitable 
Corp. v. Sutton, 2 Atk. 400 (1742)), or (c) the management is deliberately en- 
deavoring to defraud the complaining creditors (Briggs v. Spaulding, 141 U. S. 132, 
148, 149 (1891), citing Spering’s Appeal, 71 Pa. 11, 20 (1872)). Under the stress of 
circumstances, however, some courts have held that a corporate management has 
certain fiduciary obligations toward creditors. Jackson v. Ludeling, 21 Wall. 616 
(U.S. 1874) ; Carrington v. Basshor Co., 118 Md. 410, 84 Atl. 746 (1912) ; Kreitner 
v. Burgweger, 174 App. Div. 48, 160 N. Y. Supp. 256 (1916). 

But it seems plain that each case turns on its facts. Where the situation is such 
that the creditor’s legal right is vain unless supported by reasonably careful 
management of the corporate assets, there is a distinct tendency for courts of equity 
to intervene, either by imposing liability or granting injunctive relief. 
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THE FINANCIAL STRUCTURE OF A SUBSIDIARY CORPORATION MAY 
NOT BE USED FOR ANY PURPOSE OTHER THAN THE ENTERPRISE _ 
IN WHICH THE SUBSIDIARY CORPORATION IS ENGAGED 


Perhaps the greatest abuse of the system of subsidiary cor- 
porations has occurred in the reckless assumption that the credit 
of the subsidiary can be used for any purpose of the parent or of 
any other subsidiary which the parent controls. If the X electric 
company owns the Y power company and the Z transmission 
company, there has been a tendency to use that subsidiary which 
has the best credit facilities —say Y —as a means of obtaining 
funds. Thus the Y power company might issue its first mortgage 
bonds cn the faith of its own prosperous independent existence; 
and of the funds thus obtained a portion might be loaned to the Z 
company, which may be in a perilous state. It is by no means 
academic to ask how far this procedure is permissible in law. 

Two situations appear. The Y company may be a wholly 
owned subsidiary of the parent; or, in turn, it may have a real, 
independent financial interest outstanding in hands other than that 
of the parent. But the case supposed connotes the bringing of the 
Y corporation into existence as an independent financial entity, 
since as soon as it issues its bonds or stock to the public there is a 
strong financial interest outstanding in Y as Y, and not as a book- 
keeping entry in the head offices of the parent X. 

A purchaser of securities of a corporation, whether stock or 
bonds, ordinarily does so on the faith of the enterprise represented 
by that corporation. Where he buys into the situation on any 
other theory, it must be because of a definite guarantee or other 
representation by some other party; and in that case his rights in 
the situation rest on the special and definite agreement. Unless 
otherwise stated, he can only look to the solvency and management 
of the corporate enterprise in whose securities he invests for return 
or repayment; and it is elementary finance that such solvency and 
success rests on the hypothesis that the funds of the corporation 
will be utilized for the benefit of the corporation and not for some 
ulterior interest. 

Use of a corporation’s credit has long been severely restricted 
to the corporation’s own purposes.* Thus, a corporation cannot 





4 The power to lend money is ordinarily discussed only in terms of corporate 
charter provisions, most decisions turning on the question of whether or not the ~ 
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guarantee the debt of another save in the furtherance of its legiti- 
mate business; nor can it lend money in the open market except to 
the extent necessary to utilize its surplus funds, and even then it 
must pick its investments prudently with a view to safeguarding its 
own shareholders.’ If a corporation is—as is presumably the 
parent corporation in the case supposed — a holding corporation 
in the business of operating and assisting subsidiaries, the security 
holder knows in advance that his investment in the holding com- 
pany will be used to support and assist the subsidiaries. This is 
fair enough; the investor has no complaint. He chose to put his 
money into the hands of a concern whose primary purpose was the 
placing of this money in subsidiary concerns from whom the parent 
expects ultimately to derive profit by way of dividends, and thus to 
form the basis for the investor’s expectations tor ultimate return 
or repayment.® But when he invests in the subsidiary he has no 
such notion. An investment in the Y power company is an invest- 
ment in that particular enterprise and no other. He has precisely 
the same right to demand that the Y power company husband its 
funds for its own purpose that he would have if the Y power com- 
pany had no affiliations with any other concern. 

If he be a stockholder, his right is plain and direct. It is some- 
times said that loans of the corporation’s funds or use of the cor- 
porate credit for the benefit of others outside the scope of the 
corporation’s legitimate business is ultra vires, or beyond the 
power of the corporation. Without going into the complexities of 
the doctrine of ultra vires, it is sufficient for this paper to note that 
whether or not the corporation has power to do this thing, it is a 





charter authorized the loan under discussion. The point here made, however, has 
little to do with statutory or charter power. Even in the face of an express power 
to lend money, such a loan might be wholly wrongful as between the management 
and its stockholders, if the real object was not the investment of money, but the 
support of a debtor without benefit to the loaning corporation. The question turns 
not on the existence of the corporate power, but upon the care and good faith in 
which it is used. 

5 The cases are collected in (1921) 14A C. J. 739. The rule is grounded frankly 
on the theory that the corporation’s business is to use and risk its funds in its own 
enterprises and not in those of other people. Humboldt Mining Co. v. Am. Mfg. 
Co., 62 Fed. 356, 362 (C. C. A. 6th, 1894); Pennsylvania R. R. v. St. Louis, etc. 
R. R., 118 U. S. 290, 315-16 (1886). In one case the rule is grounded at least in 
part on the theory that creditors are prejudiced. In re S. P. Smith Lumber Co., 
132 Fed. 620 (N. D. Tex. 1904). 

® See Finance Co. of Pennsylvania v. New Jersey Short Line R. R., 193 Fed. 
507 (D. N. J. 1912). 
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breach of the understanding between the management and the 
stockholder to do so, except, of course, where the corporation’s 
proper business warrants it. Courts of equity will, on proper ap- 
plication, enjoin such use of funds or credit on the ground that it 
constitutes mismanagement — whether or not wlira vires. 

But if the independent outsider be not a stockholder but a 
creditor — let us say the holder of a debenture or mortgage bond 
—the situation is slightly different. Normally speaking, the 
bondholder must look to the terms of his agreement with his 
debtor. A well drawn trust indenture securing a bond issue ordi- 
narily states the uses to which the money can be put. Even where 
it does not make such a definite statement, the representations 
made at the time of flotation of the bond issue ordinarily state with 
greater or less distinction the purpose of the issue, and include a 
clause briefly stating the use which the corporation expects to 
make of the funds. Even in the absence of such a representation, 
it is submitted that there is a representation in fact, although it 
may be tacit, that the funds are to be used for the general purposes 
of the corporation. This, if it means anything, means use of the 
funds in the business of the enterprise in which the subsidiary is 
engaged. 

Authority is confused upon the right of a bondholder to prevent 
misapplication of funds loaned by him to a corporation. It is 
practically undisputed that where the corporation is insolvent, the 
bondholder may apply to a court of equity to enjoin misapplica- 
tion of corporate funds, or to recover from the officers funds which 
have been wrongfully misapplied. It is loosely stated that in such 
a situation the corporate management has become a trustee for the 
benefit of creditors. This, however, is of little help; it is useless 
to lock the stable door after the horse has gone. It has also been 
held, however, that even prior to insolvency a bondholder may 
secure relief in equity against transactions by the corporate 
management constituting a “ waste” of the corporate assets, and 
especially where the result threatens to place the corporation in a 
condition jeopardizing the repayment of the debt.’ In the famous 





7 See In re Braunstein and Marjorlaine, Ltd., 112 L. T. R. (N. s.) 25 (1914); 
Great Western Mining Co. v. Harris’ Estate, 111 Fed. 38 (D. Vt. 1901), rev’d on 
other grounds, 128 Fed. 321 (C. C. A. 2d, 1903), aff'd, 198 U. S. 561 (1905) ; Hub- 
buck v. Helms, 56 L. J. Ch. (nN. s.) 536 (1887); Whitmore v. Internat. Fruit Co., 
214 Mass. 525, 102 N. E. 59 (1913). In the latter case, bondholders sued for an 
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case of Northern Pacific Railroad v. Boyd,* Boyd’s claim was 
based on just such a transaction. He had been a bondholder of 
the Coeur d’Alene Railroad which the Northern Pacific had taken 
over. It then so managed the funds of the Coeur d’Alene as to 
make the subsidiary unable to pay its debts at maturity. Upon 
this state of facts, Boyd established his claim against the Northern 
Pacific and so obtained a position by which he was able to make 
his claim good against the reorganized Northern Pacific. It would 
seem that if Boyd had sued before the damage was done instead 
of after, he might have obtained injunctive relief preventing the 
original wrong. 

The foregoing leaves out the fact that a subsidiary corporation 
is involved. The same relief might be asked against any manage- 
ment, whether or not dominated by a parent concern. But where 
there is a dominant holding company, the plaintiff’s position is 
strengthened in every case. The point is usually made that 
wherever a subsidiary is used fraudulently, anyone interested in 
the subsidiary may promptly complain.® The word “ fraud” is 
loosely used; but in these cases it has acquired a fairly well defined 
meaning. It connotes merely that the party dominating the 
management is using the assets of the corporation primarily for its 
own benefit rather than for the benefit of the subsidiary corpora- 
tion. Where such a situation exists, it has been held that the 
dominant stockholder is in a fiduciary position toward the other 
parties interested in the subsidiary. He is treated substantially as 
though he were the corporate management. Courts do recognize 
that in such cases the management is a mere tool in the hands of 
the dominant stockholder. Accordingly, the dominant stockholder 
may be joined in a suit in equity for preventive relief, or he may 
be made liable for the ultimate damage resulting. Where there is 
a threatened manipulation of credit by the parent concern, or 
where there has been an actual manipulation by the parent, the 
fiduciary relationship can be invoked; and the element of fraud 
can be made to appear.*° 





injunction restraining the corporation from issuing additional bonds, where it was 
probable that this course would merely reduce the pro rata payment of each bond- 
holder in ultimate result. Demurrers to the bill were overruled. 

8 177 Fed. 804 (C. C. A. oth, 1910), aff'd, 228 U.S. 482 (1913). 

9 Majestic Co. v. Orpheum Circuit, Inc., 21 F.(2d) 720 (C. C. A. 8th, 1927). 

10 Kavanaugh v. Kavanaugh Knitting Co., 226 N. Y. 185, 196, 123 N. E. 148 
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Where a corporation is independent, there is at least a presump- 
tion that the management is acting primarily in the interest of the 
corporate enterprise. The presumption is one of fact and is based 
on the premise that the normal motive of a management is to pro- 
tect the people it represents. But where the management plainly 
represents, not the corporate enterprise carried on by the subsid- 
iary, but the interests of the parent corporation (which may be and 
frequently — perhaps inevitably — are adverse to the non-control- 
ling stockholders and obligation-holders of the subsidiary) the 
fact-basis of the presumption has ceased to exist, and the presump- 
tion should not be indulged. In this respect the situation is similar 
to that which exists where a management represents only a small 
body of voting stock, the substantial investment in the corpora- 
tion having been made by persons who cannot vote. 

It is submitted that in these and cognate cases, courts of equity 
should go farther in protecting stockholder and obligation-holder 
alike than they would where the corporation involved is an inde- 
pendent entity rather than a subsidiary. There are present all of 
the elements leading a court to intervene were there no question 


of a parent corporation. In addition, there is the existence of a 
plain interest on the part of the parent as dominant stockholder 
and of the subsidiary management, as its dummy, to exercise the 
corporate power not for the benefit of the corporate enterprise but 
for other interests which may or may not be clearly disclosed. 


UNLESs THE RIGHTs OF A Bona Fiprk INDEPENDENT INTEREST 
INTERVENE, THE PROPERTY OF A SUBSIDIARY IS BOUND BY THE 
COVENANTS AFFECTING THE PROPERTY OF THE PARENT, EX- 
CEPT WHERE THERE IS AN EXPRESSED OR IMPLIED INTENT 
TO THE CONTRARY 


We may suppose the case of a parent corporation which has 
mortgaged its property and included in the mortgage a covenant 
that any real property acquired subsequently will be placed under 
and affected by the lien of the mortgage. It thereupon desires to 





(1919) ; Central Trust Co. v. Bridges, 57 Fed. 753, 796 (C. C. A. 6th, 1893). The 
situation was discussed in Berle, Non Voting Stock and “ Bankers Control” (1926) 
39 Harv. L. Rev. 673, 687. 
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purchase additional property and, in order to avoid subjecting it 
to the lien of the mortgage, it takes title in a dummy corporation 
organized by it and all of whose securities are held by it. In such 
a case there is relatively little difficulty in looking through the 
fiction of a dummy and in ascertaining that the property of the 
dummy must be treated for all intents and purposes as though it 
were the property of the parent corporation. It requires little, if 
any, extension of the reasoning of the current cases affecting sub- 
sidiary corporations to reach this result. 

Almost since the inception of the idea of subsidiary corporations 
it has been held that wherever the subsidiary is organized or used 
“ fraudulently ” with a view to securing immunity by the parent 
from liabilities which the parent had itself previously undertaken, 
the fiction of the subsidiary would be disregarded.** This might 
involve either liability of the parent for the obligations of the sub- 
sidiary, or it might result in disregard of the paper division be- 
tween the two corporations and the subjection of the subsidiary’s 
property to the obligations of the parent. Again the difficulty, if 
any, turns on the blurred use of the word “ fraud.” Manifestly 
this did not mean deceit, as that phrase is customarily used in 
common law actions. It seems to have meant either (a) an at- 
tempt to conceal property fairly liable under the parent’s contracts 
in the hands of the subsidiary under a secret trust, or (0) an at- 
tempt to convey property out from under the parent’s liabilities 
without its being replaced by equivalent consideration. Both uses 
of the term suggest the idea of fraudulent conveyance. There 
are other uses of the term existent, but these two are sufficiently 
well established, and for the purpose of this problem they are 
adequate. 

Equity will enforce specifically a covenant to give additional 
security for a debt, and has jurisdiction over the type of case here 
suggested. If, in place of a subsidiary corporation, a dummy indi- 
vidual were used; and the individual took title to the property 
which the parent corporation sought to acquire in his own name 
upon secret trust for the parent, we should have a simple and type 
case of a conveyance in fraud of creditors — in this case, in fraud 





11 See Majestic Co. v. Orpheum Circuit, Inc., 21 F.(2d) 720 (C. C. A. 8th, 1927). 
In the opinion in this case, written by Molyneux, J., substantially every case bearing 
on the point is cited. 
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of the mortgagee.’* The wholly owned subsidiary is, if the cor- 
porate fiction be strictly regarded, a legal personality; and in the 
case supposed it must have purchased the property with funds re- 
ceived from the parent corporation. In place of a secret trust it 
issues stock certificates to the parent — which merely means that 
the parent has control over the actions of the subsidiary, and is 
entitled currently to receive the subsidiary’s profits, and on liqui- 
dation to receive its entire assets. In substance, this is exactly the 
obligation which a secret trustee undertakes. There is a differ- 
ence, but it strengthens the hand of a court of equity in dealing 
with the situation. The secret trustee has at least the power to act 
independently of his cestui, conveying away the property or other- 
wise disposing of it. The subsidiary corporation, on the other 
hand, virtually cannot act without the affirmative direction of the 
parent. It is, if anything, a trustee wholly hypnotized by its cesiui, 
the parent corporation. 

Equity will regard that as done which ought to have been done; 
and in the case of the secret trustee will regard the trustee as hav- 
ing conveyed the property which he holds to the person who has 
left it in his hands. In the case supposed, the obligation of the 
subsidiary would be, not the making of a conveyance from the sub- 
sidiary to the parent corporation, but a liquidation by the parent 
corporation. The parent has full, complete, and practically in- 
stantaneous power to accomplish this. The difficulty of form is 
negligible; and just as courts of equity have from time immemorial 
looked through and unravelled all forms of secret trust, so also 
they should unravel all forms of evasion of obligation even though 
the formation is accomplished by a certificate of incorporation and 
stock certificates.** 





12 Monmouth County Electric Co. v. McKenna, 68 N. J. Eq. 160, 60 Atl. 32 
(1905). See Central Trust Co. of N. Y. v. West India Improvement Co., 48 App. 
Div. 147, 63 N. Y. Supp. 853 (1900), rev’d on other grounds, 169 N. Y. 314, 62 
N. E. 387 (1901). 

18 Transfers of properties to a subsidiary corporation for the purpose of evading 
an obligaticn of the parent were discussed in the case of Higgins v. California 
Petroleum & Asphalt Co., 147 Cal. 363, 81 Pac. 1070 (1905). There the parent 
company was lessee of certain properties and was bound to pay royalties. It con- 
veyed its lease to a second corporation owned by it, which in turn conveyed it to 
a third corporation. There was no actual fraud. In an action at law for royalties, 
the California court held all three companies jointly liable on the ground that the 
necessary effect of the conveyance was to hinder the lessor in collecting his royalty, 
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It is no answer to say that a stock certificate is personal prop- 
erty; that personal property is not covered by the “ after-acquired 
property ” clause of the mortgage and therefore the newly acquired 
realty is exempt. The right of a cestui que trust to enforce the 
trust relation is likewise personal property; it is only construed as 


_ real property where there is real estate involved which is identifi- 


able and then only because the conveyance which the trustee is 
bound to make is regarded as having been made.** This is exactly 
the situation of the subsidiary corporation. 

The same reasoning would apply to the case of a parent corpora- 
tion which had issued debenture bonds including in them a cove- 
nant to secure these bonds ratably in case any mortgage is placed 
upon its property. Assume that it subsequently acquires realty, 
which it wishes to mortgage without securing its debenture bonds. 
Accordingly, it takes title in a wholly owned subsidiary and there- 
after causes the latter to mortgage the newly acquired property 
without ratably securing the parent’s debentures. Or to take a 
more flagrant case, suppose that after issuing its debenture bonds, 
the parent conveys a large part of its real property to a wholly 
owned subsidiary and then causes mortgage bonds to be issued by 
the subsidiary. 

In each of these cases we have a specific covenant to secure a 
debt, contained in the debenture issue of the parent — coming into 
effect upon a given condition — namely, the issuance of a mort- 
gage upon the parent’s property. In each case the parent has ac- 
quired property which in fact has become merged with the prop- 
erties of its corporate enterprise, the only obstacle to legal merger 
being the intervening paper title of the wholly owned subsidiary. 
Again, when the condition occurs the case becomes once more 
analogous to that of the viaaenane conveyance and the secret 
trustee. 

A distinction must be taken at this point. Suppose at the time of 
the issue of the debentures the parent corporation held a fair pro- 
portion of its property in the name of a wholly owned subsidiary. 
It is arguable that in such a case the debenture holders looked not 
to the property of the entire enterprise, including therein the prop- 








and that the identity of control of all three corporations made them all liable. The 
case is commented on in WorMSER, Op. cit. supra note 2, 59-61. 
14 See BispHAM, Equity (10th ed. 1922) § 60. 
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erty of the subsidiary, but only to the properties actually held by 
the parent. It will be noticed that this case is different from either 
of the cases supposed above, which contemplated either the trans- 
fer of property away from the parent to a paper subsidiary for the 
purpose of mortgage, or the acquisition, free of lien, of property 
which subsequently is mortgaged by the paper subsidiary. In both 
of these cases there is a plain, obvious, and intentional attempt to 
violate the intent of the covenant to secure that which the parent 
has given, and the erection or use of a paper entity for that pur- 
pose. In the last case put, at the time of contracting the obliga- 
tion, the paper subsidiary is already in existence and it holds the 
property. Has there been, here, an act in fraud of an obligee, of 
which a court of equity should take cognizance? 

It is submitted that here the question is one of fact. It turns on 
the understanding of the debenture holders — or, more accurately, 
on the disclosure and representations made to the debenture 
holders, at the time of issue. If the debentures are floated upon a 
statement in the nature of a consolidated balance sheet, without 
indication of the intervention of the subsidiary, then it may fairly 
be argued that the representation was made that the covenant 
should apply to all of the properties of the enterprise as disclosed 
by the balance sheet at time of flotation. Courts pay serious at- 
tention to such statements;**® they are, in fact, a practical con- 
struction of the covenant by the obligor at the time when it was 
made; and this construction can be invoked against the obligor. 
The parent corporation accordingly would be bound not to mort- 
gage any of its property whether or not held by a wholly owned 
subsidiary, if at time of flotation it had indicated that the subsidi- 
ary’s property as well as its own came under the intent of the 
covenant securing its debentures. 

But if at time of flotation the parent had sufficiently indicated 
that a portion of its property was held by subsidiaries, in a manner 





15 See Continental Ins. Co. v. Reading Co., 259 U. S. 156 (1922). In that case 
the listing statement made at the time certain preferred stock was listed on the New 
York stock exchange was cited as a practical construction of the parties as to the 
interpretation of the certificate of incorporation. This was expressed to be “ signifi- 
cant evidence ” and was also recognized as having the “ weight of a representation 
to future purchasers.” Purchasers did not read the listing application presented to 
the stock exchange; but the statements contained in such applications are generally 
considered as a part of the transaction. 
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sufficiently clear to make it obvious that this property was not de- 
signed to be included in the enterprise covered by the debentures, 
then it could be, and should be, argued that the debenture holder 
had looked in the face the possibility of the creation of mortgages 
upon the subsidiary’s property, and had known of and assented to 
the treatment of the property of the subsidiary as separate and 
distinct from that of the parent. In such a case the element of con- 
cealment or fraud is lacking; and the covenant to secure the de- 
bentures could not be applied to the property held by the sub- 
sidiary.*® 

In like manner, the covenant to secure the debentures could only 
be applied to property coming wholly into the hands of the parent 
corporation, through the medium of a subsidiary, if not directly. 
Thus if the parent corporation after issuing its debentures desires 
to purchase property, paying part in cash and part in mortgage 
bonds, and causes a subsidiary to be organized for the purpose of 
taking an equitable title subject to what is, virtually, a purchase 
money obligation, it can be argued that neither the parent nor its 
wholly owned subsidiary had ever become complete owner of 
this subsequently acquired property.” Even altogether disregard- 
ing the existence of the subsidiary, the parent would only have 
acquired an equity in the property; and the prior mortgage on the 





16 Occasionally holding companies in the issue of their securities make specific 
reservation of a right in their subsidiaries to issue additional securities free and 
clear of any covenants affecting the property of the parent. For an illustration of 
such a covenant see the issue of $40,000,000 5% debenture bonds of the Columbia 
Gas & Electric Corporation, dated May 1, 1927. Poor, MANUAL oF PusBLic UTILITIES 
(1927) 1651. This accomplishes a segregation of the properties of the parent from 
the subsidiary’s by specific agreement and is undoubtedly the healthy method of 
accomplishing this end. 

Such specific agreement must, however, be carefully drawn. Qu@re whether a 
covenant permitting subsidiaries to issue securities free and clear of the covenants 
of the parent would apply to a subsidiary organized subsequent to the making of 
the covenant? It is highly doubtful whether even such a covenant would permit 
the parent to transfer properties held at the time of making the covenant to a 
subsidiary for the purpose of evading a restrictive covenant contained in the security 
issue of the parent. 

17 But in such a case the after-acquired property clause or, presumably, the 
covenant to secure debentures, is held to apply even to the equity in the debtor 
corporation’s hands, subject, of course, to the vendor’s lien. See Bear Lake Co. v. 
Garland, 164 U. S. 1 (1896); State Bank of Chicago v. Idaho-Oregon Light & 
Power Co., 219 Fed. 594 (D. Idaho 1914); Cummings v. Consolidated Mineral 
Water Co., 27 R. I. 195, 61 Atl. 353 (1905). 
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property would represent, not the creation of a new debt secured 
by the corporation’s property, but rather a portion of the value of 
the property which had in reality never come into the ownership 
of the parent. Here, even without the intervention of the sub- 
sidiary, the property probably could not be affected by the cove- 
nant securing the debentures, and, of course, the intervention of 
the subsidiary would make no difference. 

Summarized, the rule comes to this: The property of a wholly 
owned subsidiary should be affected by the same covenants and 
restrictions as the property of the parent corporation unless (a) 
at the time of the creation of the covenant sought to be enforced 
against it, the subsidiary’s property was actually or tacitly segre- 
gated from the parent’s property, and actually or tacitly the obligee 
of the covenant assented to this situation; or (5) the circum- 
stances under which the subsidiary acquired the property were 
such that, had the acquisition been made directly by the parent, 
such property would not have been covered by the covenant. 

The foregoing cases, though intricate in form, are simple enough 
in principle. Virtually, the parent and the subsidiary can be con- 
sidered as one. But assume a subsidiary in which the parent has, 
let us say, actual control either through ownership of a majority of 
the voting stock, or through a position as minority but dominant 
stockholder (the latter situation has become increasingly fre- 
quent) and we have a wholly different subject for consideration. 
Grant that a real independent outside interest appears in the sub- 
sidiary corporation, and we have the existence of a party not a 
party to the covenants of the parent, and with full right to require 
that the subsidiary enterprise be independently run for his propor- 
tionate benefit. If the X corporation has ninety per cent of the 
stock of the Y corporation, the holder of the remaining ten per cent 
can (if he be a true outsider and not in fact a dummy for the 
parent company ) ** at all times, both in the counsels of the corpora- 
tion, and if necessary in the courts, insist that the affairs of the sub- 
sidiary be run precisely as though it were independent. At once 





18 The mere existence of stock outstanding in the name of a party other than 
the parent corporation does not of itself necessarily show the existence of a bona 
fide interest. If in fact the outstanding shares are under the control of the parent, 
though not technically held in its name, courts will deal with the situation as though 
the parent owned all of the stock. See Jn re Rieger, Kapner & Altmark, 157 Fed. 
609 (S. D. Ohio 1907) ; Im re Muncie Pulp Co., 139 Fed. 546 (C. C. A. 2d, 1905). 
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both the right and the power of the parent to eliminate the paper 
entity cease; the parent is bound to consider its position as that of 
a real stockholder rather than as that of a real owner. It cannot, 
indiscriminately, force liquidation, divert the assets to its own use, 
and generally treat the subsidiary as a mere bookkeeping con- 
venience. It must, willy nilly, treat itself as having only a stock- 
holder’s claim on the assets of the subsidiary; and it must and can 
be compelled to permit the management of the subsidiary to deal 
with the subsidiary’s assets upon its own independent judgment. 
So long as the subsidiary was a mere paper form, which in good 
conscience ought to be dissolved, liquidated, and the assets trans- 
ferred to the parent, equity is in a perfect position to act. The ad- 
vent of the independent outsider, however, prevents either the 
parent or a judge sitting in equity from treating the subsidiary in 
this summary fashion. The independent stockholder might inter- 
vene, pointing out that it was obviously not for the best interests 
of the subsidiary to dissolve; and point out that his claim to a 
portion of the assets is quite as valid as that of the parent corpora- 
tion. At once the claim of the parent corporation ceases to be vir- 
tually the interest of a cestui in a dry trust; and becomes a real 
stockholder’s claim. In result it is, for one thing, personal prop- 
erty. For another, it is a limited right rather than an absolute 
one; and the limitations are imposed by law in favor of the 
minority or non-controlling interest. 

Does this prevent a court of equity from giving protection to the 
holders of the obligations of the parent? Any such protection ob- 
viously must not deprive the bona fide outstanding minority inter- 
est of any of its rights. Manifestly, the physical property of the 
subsidiary cannot be affected by any lien or covenant to the preju- 
dice of such minority stockholders. Remedy, if any, must be 
directed to the stock held by the parent. But it would seem that 
in many, and perhaps most cases, the power of the court over the 
parent and over the stock which it holds might be sufficient to per- 
mit relief. Since the physical properties of the subsidiary are not 
available, the court might insist that such interest as the parent has 
in the properties — represented by its stock — be pledged under 
the lien of the parent’s mortgage. In order to prevent the parent 
from using its voting control of the subsidiary to mortgage or 
encumber the properties of the subsidiary (an encumbrance which 
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would necessarily take precedence over the lien of the parent’s 
mortgage on the stock) a court might, in addition to requiring 
pledge of the stock, grant an injunction restraining the parent cor- 
poration from using its control of the subsidiary to create any 
encumbrance on the properties themselves. It might go further 
and enjoin the creation of any indebtedness on the part of the sub- 
sidiary. How far the court should go would have to be worked 
out from the circumstances of each case, the guiding principle 
being that the interest which the parent had in the property of the 
subsidiary must be placed, so far as consistent with the minority 
right, in the position in which the property itself would have been 
placed, had the subsidiary not intervened.*® A court would un- 
deniably do this if the parent had a mere undivided interest in 
the physical property, instead of a stock interest in a corpora- 
tion owning the property. Having jurisdiction of all parties, there 
is no reason why a court might not mold its relief to accomplish 
an equitable result to the extent which the circumstances permit. 
Suppose, however, that instead of a minority stock interest, 
we have an outstanding creditor. The subsidiary is a mere paper 
corporation; but it has acquired a credit standing and has issued 
notes. Is the noteholder in a position to raise the same con- 
siderations of independent status which a stockholder might raise? 





19 There seems to be a general tendency to underestimate the power of a court 
of equity in granting relief in such situations. A very recent case, however, illus- 
trates the length to which a court can go. In the case of Finch v. Warrior Ce- 
ment Corp., Ch. Ct. Del., decided Feb. 8, 1928, the X company sold all of its prop- 
erty to the Y company in return for stock. In regular course it should have 
received the stock and dissolved, distributing the Y company stock to its stock- 
holders. In an endeavor to cut a corner, it arranged to have the Y company 
exchange its stock direct for shares of the X company stock which were then to 
be cancelled. Dissenting stockhclders of the X company sued to enjoin. But at 
that time the X¥ company had no assets left save stock of the Y company so that 
the only effect of holding the X company liable would have been to force shares 
of the Y company upon dissenting stockholders of the X company, which was 
precisely what they did not want. Further, the properties had been actually 
mingled and it was extremely difficult to untangle them. The court accordingly 
suggested that it would ascertain the fair value of the dissenting shares of the X 
company and charge the assets of the Y company with a lien to the extent of the 
value of these shares. If necessary, the court suggested the lien could be enforced 
by a receivership, but the court left it to the parties to attempt to reach an agree- 
ment as to how the dissenting shares should be paid out. 

This is a situation not unlike those arising where subsidiary corporations are 
involved. A courageous court, especially when assisted by imaginative counsel, can 
frequently work out solutions despite the apparent difficulty of the problem. 
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Once more the issue is rather one of fact than of law. Mani- 
festly, if the effect of treating the subsidiary as a mere fraudulent 
trustee will be to deprive the innocent creditor of his remedies, 
equity will not act unless the third party is fully safeguarded. If 
this safeguard can only be reached by maintaining the independent 
status of the subsidiary, it is submitted that a court of equity must 
assume this independent status to exist, and must both respect it 
and require that the obligations arising out of it be rigidly lived up 
to. Where, therefore, the noteholder has lent money on the faith 
of the credit of the subsidiary, so long as that obligation subsists, 
he is in a position to demand, and courts cannot very well deny, 
that the subsidiary be treated as an independent enterprise for the 
purpose of liquidating its obligations. 

Even here, however, a court of equity has power to deal with the 
situation flexibly. Where it is obviously and easily possible for the 
parent which has created a subsidiary corporation, and has given 
it independent status through the creation of obligations, but has 
used the subsidiary as a screen to avoid complying with other 
covenants, to assume or pay the obligations of the subsidiary, 
thereby making it once more a mere paper shell, it is believed that 
a court of equity may in its discretion require this. If the sub- 
sidiary has, let us say, $10,000 of debts; and the parent cor- 
poration is well able to pay off these debts, thereby reducing the 
subsidiary once more to the category of a paper concern, it is sub- 
mitted that a court will not permit the parent to use the debts of 
the subsidiary as a device for raising the subsidiary into an inde- 
pendent status and thereby permit the subsidiary to mortgage or 
otherwise encumber its properties, in violation of the parent’s 
agreement. Naturally, the creditors of the subsidiary have to be 
taken care of. If in the case supposed the parent undertook to 
mortgage the properties of the subsidiary for, let us say, a million 
dollars, in violation of a covenant contained in the debentures of 
the parent, an injunction might issue against such mortgage, leav- 
ing the debt of the subsidiary in its original position. In such case, 
the status of the credit of the subsidiary would not be harmed; 
indeed, it would be improved. In case an after-acquired property 
clause in the parent’s mortgage is outstanding, and the subsidiary’s 
property would be subjected to it were it not for an outstanding 
debt, a court of equity should be in a position to require the parent 





892 HARVARD LAW REVIEW 


to pay the outstanding debt of the subsidiary where, in equity, this 
seems necessary. It will frequently not be necessary for courts to 
go thus far in protecting the subsidiary’s creditors. Where a credi- 
tor has lent money to a subsidiary, and has at the same time left 
that subsidiary free to place mortgages upon its property prior to 
his claim, there is no injustice in permitting the after-acquired 
property clause of the parent to operate with respect to the sub- 
sidiary; a potential prior mortgage was one of the chances which 
the creditor looked in the face when he made his loan. 

It is both unnecessary and impossible to examine all of the 
cases which might arise. Those given here perhaps sufficiently 
develop the principle. In brief, it is merely that to the extent re- 
quired to take care of an independent interest in the subsidiary, 
courts will insist that the subsidiary be treated as an independent 
enterprise; and will affect the subsidiary with the obligations of 
the parent only where they do not conflict with the independent 
interest. Normally, an independent stock interest will prevent the 
physical property of the subsidiary from being equitably affected 
by a covenant of the parent, and will make it necessary that the 


equitable relief be diverted toward the stock which the parent 
holds. 


CONCLUSION 


Subsidiary corporations not only have legitimate uses, but also 
are in most cases legitimately used. There is no reason to as- 
sume that they are essentially vicious, or that the building up of a 
structure based on interdependent corporate units is not sound. 
Such a system, however, involves certain obvious perils. The 
primary danger arises out of the fact that the management of a 
subsidiary has ceased to represent the interests of the enterprise in 
which the subsidiary itself is engaged. Rather, it is the protago- 
nist of a parent involved in far wider schemes, and the particular 
enterprise of the subsidiary is only one part of a much greater plan. 
The temptation, consequently, is to use the corporate structure of 
the subsidiary to evade obligations of the parent and to manipulate 
the credit of the subsidiary to support transactions which may not 
benefit the other holders in the subsidiary. This creates a situa- 
tion in fact, of which, it is submitted, the law must take cognizance. 
Only by evolving rules which will adequately maintain the integrity 
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of each unit in the chain can the subsidiary device be made safe 
either as a matter of management or as a financial instrument. 
The investing public is vitally interested in such rules; and they 
are, it is believed, sufficiently developed and sufficiently flexible to 
deal with the situation. The principal requirement is that they be 
clearly stated and clearly understood. 


A.A. Berle, Jr. 


New York Clty. 
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EXTRATERRITORIAL POWERS OF MUNICIPALITIES. — The municipal 
corporation, particularly in this country, has come to be considered as 
an incorporated political area, rather than an incorporation of the eco- 
nomic interests and needs of a community, independent of territorial 
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limits.1 While a ‘“‘ chaos of areas ” would probably check the develop- 
ment of local self-government,” and exact definition of boundaries is es- 
sential to the operation of the municipality as a political unit of the 
state,® it must be recognized that artificial boundaries can never be made 
coéxtensive with the diversified needs of a community of men.‘ Effi- 
ciency in the performance of municipal functions often requires the ac- 
quisition and administration of property outside the corporate limits, and 
the exercise of an extraterritorial police power to protect such property 
and to guard the community from dangers having their source “ without 
the walls.” In a recent case,® the City of Cle Elum was authorized by 
statute ° and had a contract right to take water from Lake Cle Elum, 
situated six miles outside its limits, and had installed works necessary for 
such purpose. Under an express authority from the state legislature, the 
city passed an ordinance prohibiting the pollution of the lake waters by 
fishing, boating, or swimming therein. At the suit of a property owner, 
enforcement of the ordinance was enjoined on the ground that both it 
and the legislation authorizing it were unconstitutional.’ 

The municipal corporation, in its legal aspect, is generally regarded as 
deriving all its powers from legislative grant.* Express grants of power 





1 See Anderson, The Extraterritorial Powers of Cities (1926) 10 Minn. L. Rev. 
475, (1927) 61 Am. L. Rev. 641. The functional concept early prevailed in England. 
See Mapox, Firma Burci (1726) 27-32, 273-77; 1 First Report Muwnicipar Cor- 
PORATION COMMISSION (1835) 571; 2 ibid. 1360; WeEBB, ENGLIsH LocaL GOvERN- 
MENT, THE MANOR AND THE BoroUGH (1908) 275, 279, 288-89, 292, 296. Cf. 1 
Gross, Gitp MERCHANT (1890) 77-105. 

2 See 1 GriFFITH, MopERN DEVELOPMENT OF CiTy GOVERNMENT (1927) 40; 
Wess, ENGLIsH LocAL GOVERNMENT, STATUTORY AUTHORITIES (1922) 477—70. 

3 See 1 Ditton, Municrpat Corporations (5th ed. 1911) § 352; 1 McQumiy, 
MunicrpaL Corporations (2d ed. 1928) § 270. 

4 See Anderson, supra note 1; Woolston, Municipal Zones (1914) 3 Nat. Mun. 
Rev. 465; (1921) 9 Cari. L. Rev. 161. Annexation of territory is at best a clumsy 
remedy, and one difficult to obtain. See Reed, The Region, A New Governmental 
Unit (1925) 14 Nat. Mun. Rev. 417, 418. The creation of a new political unit, to 
include, for purposes of common interest, large cities together with their suburbs, 
would afford a partial solution in the case of metropolitan regions. See 1 Muwro, 
MunicipAL GOVERNMENT AND ADMINISTRATION (1923) 436 et seg.; Reed, supra, 
at 421. 

5 Brown v. City of Cle Elum, 255 Pac. 961, 261 Pac. 112 (Wash. 1927). 

6 WasH. Comp. Stat. (Remington, 1922) § 9127. The lake was situated in a 
national forest reserve, jurisdiction over which had been expressly extended to the 
state by the Federal Government. 30 Strat. 36 (1897), 36 Stat. 963 (1911), 16 
U.S. C. A. (1927) §§ 480-81. The city’s contract for its water supply was with the 
United States, and the plaintiff was lessee under the United States of a cabin site 
bordering on the lake. 

7 The per curiam opinion of the majority is based on a provision of the state 
constitution providing that, “ Any city, town, or township may make and enforce 
within its limits all such local, police, sanitary and other regulations as are not in 
conflict with general laws.”” Wasu. Const. art. II, §11. Fullerton, J., dissented on 
the ground that this was intended as a grant of powers to municipalities, and not 
as a restriction on the powers of the legislature. 261 Pac. at 113-14. Parker, J., 
while agreeing in this construction, concurred in result on the ground that the 
legislature could not constitutionally delegate power to municipalities “to legis- 
late extraterritorially by the enactment of penal ordinances regulating the conduct 
of peoples and communities having no voice, representative or otherwise, in the 
enactment of such ordinances.” 261 Pac. at 114. 

8 See 1 DILLon, op. cit. supra note 3, §§ 237-39; 1 McQurma4, op. cit. supra 
note 3, § 145. 
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to own property and to carry on “ business ” functions outside the limits 
are usually sustained as a matter of course; ® and such powers have also 
been held to pass by implication.*° A necessary incident to the carrying 
on of such functions is the power to tax the inhabitants for the ex- 
penses thereby incurred. And even though the outside enterprise is not. 
conducted by the municipality itself, internal taxation in aid of it may 
be authorized ** and even required,” provided the local taxpayers are 
assured of a fair proportion of the benefits expected to result from the 
project. A more serious clash with the “ political area ” concept occurs 
in the case of an extraterritorial exercise of powers essentially govern- 
mental. Extraterritorial police power may be granted, as in the prin- 
cipal case, in aid of some special proprietary interest or business func- 
tion,'* and might, to a limited extent, be held to pass by implication for 
this purpose.'* Or the grant may take the form of the establishment of 
zones subject to municipal regulation,’® and designed to enable the com- 





9 Walker v. City of Cincinnati, 21 Ohio St. 14 (1871) (to run a steam railroad 
to distant points) ; State ex rel. Le Roy v. Port of Astoria, 79 Ore. 1, 154 Pac. 399 
(1916) (to construct and operate vessels for transportation to points outside the cor- 
porate limits); Booth v. Minneapolis, 163 Minn. 223, 203 N. W. 625 (1925) (to 
maintain a public golf course). Land may be acquired for numerous purposes in- 
cluding parks, disposal of sewerage, and the securing of rock and gravel for paving 
purposes. Cf. McBean v. City of Fresno, 112 Cal. 159, 44 Pac. 358 (1896) ; Lester 
v. City of Jackson, 69 Miss. 887, 11 So. 114 (1892). 

16 Under such implied grant, land may be acquired for any of the purposes 
mentioned in note 9, supra. City of Pasadena v. Stimson, 91 Cal. 238, 27 Pac. 604 
(1891) ; Langley v. City of Augusta, 118 Ga. 590, 45 S. E. 486 (1903) ; Schneider v. 
City of Menasha, 118 Wis. 298, 95 N. W. 94 (1903). Contra: Donable’s Adm’r v. 
Town of Harrissonburg, 104 Va. 533, 52 S. E. 174 (1905). Cf. Matter of Mayor, 
etc. of New York, 99 N. Y. 569, 2 N. E. 642 (1885). 

But there is no implied power to acquire land for investment. City of Champaign 
v. Harmon, 98 Ill. 491 (1881). However, sale of excess water or power to non- 
residents is permitted. Hewitt v. San Jacinto, etc. Irrig. Dist., 124 Cal. 186, 56 Pac. 
893 (1899); City of Henderson v. Young, 119 Ky. 224, 83 S. W. 583 (1904). 
Contra: Farwell v. Seattle, 43 Wash. 141, 86 Pac. 271 (1906); Hyre v. Brown, 102 
W. Va. 505, 135 S. E. 666 (1926). The general rule is one of strict construction. 
See Ditton, op. cit. supra note 3, § 237. But see McBatn, City ProGRESS AND THE 
Law (1918) 30-57. 

11 The granting of bonuses to railroads and investment in their stocks and 
bonds have both been authorized. See 1 Drt1on, op. cit. supra note 3, §§ 313-18. 

12 County Comm’rs v. County Comm’rs, 50 Md. 245 (1878). Cf. Joslin Mfg. 
Co. v. Providence, 262 U. S. 668 (1923). 

18 Dunham v. City of New Britain, 55 Conn. 378, 11 Atl. 354 (1887) ; Rivera 
v. Campbell, 34 Philippine 348 (1916). In both these cases the grant was for 
the protection of the municipal water supply. Statutes in some states extend the 
jurisdiction of cities a definite number of miles for this purpose. Inv. ANN. STAT. 
(Burns, 1926) § 10284(9) (48) ; Onto Gen. Cope (Page, 1926) §§ 3966, 3968, 3971- 
472. The Ohio constitution contains a provision almost identical with the one upon 
which the court rests its decision in the principal case. Onto Const. art. XVIII, 
§3. See also Car. Const. art. XI, § 11. 

14 State v. Franklin, 40 Kan. 410, 19 Pac. 801 (1887). See Matter of Mayor, 
etc. of New York, supra note 10, at 584, 2 N. E. at 647; Chambers v. City of St. 
Louis, 29 Mo. 543, 575 (1860) ; Begein v. City of Anderson, 28 Ind. 79, 80 (1867). 
But see Lester v. City of Jackson, supra note 9g, at 890, 11 So. at 115; Riley v. City 
of Rochester, 9 N. Y. 64, 72 (1853). 

15 An extreme example is found in the Indiana statutes extending the police 
powers to varying distances for specified purposes. Inp. Ann. Stat. (Burns, 1926) 
$§ 10284(9)—(17), (47)-(48). See Emerich v. City of Indianapolis, 118 Ind. 279, 
20 N. E. 795 (1880) ; Jordan v. City of Evansville, 163 Ind. 512, 72 N. E. 544 (1904) 
(liquor licensing). But a Tennessee statute of this type, purporting to extend ar- 
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munity to protect itself from the dangers to its health,’* morals,!’ and 
safety ** which may arise beyond its boundaries. However, an implica- 
tion of such general powers, unrelated to outside property interest, would 
not be justified.° The power to tax persons living outside the political 
boundaries for purposes of mutual benefit,”° or the power to annex con- 
tiguous territory ** raise similar questions, and have been sustained. 
An accurate determination of the constitutionality of the delegation of 
extraterritorial governmental powers involves a consideration of two con- 
flicting political conceptions— that of the municipal corporation as a 
creature and organ of the state,?? and the never-laid ghost of the “ in- 
herent right to local self-government.” ** If the former be accepted un- 
reservedly, the delegation of such powers would seem unimpeachable, for 
the municipal corporation would exist solely for the purpose of carrying 
on locally the government of the state. When, therefore, it is deemed 
convenient to carry out that purpose by granting extraterritorial powers, 
to a particular municipality, individuals without its boundaries cannot. 


bitrary powers of sanitary and health regulation for ten miles outside the political 
boundaries, including the power to “inspect . . . and destroy buildings,” was held 
unconstitutional. See Malone v. Williams, 118 Tenn. 390, 103 S. W. 798 (1907). 
Cf. Blair v. State, 90 Ga. 326, 17 S. E. 96 (1892); (1928) 17 Nat. Mun. Rev. 
167. 

16 Chicago Packing, etc. Co. v. Chicago, 88 Ill. 221 (1878); State v. Rice, 158 
N. C. 635, 74 S. E. 582 (1912). 

17 See Inv. Rev. Strat. (Cahill, 1927) c. 24, par. 65(45) ; Inv. Ann. Stat. (Burns, 
pened 10284(47). See also infra note 19. Cf. Robb v. Indianapolis, 38 Ind. 49 
(1871). 

18 Van Hook v. City of Selma, 70 Ala. 361 vente? Cf. City of Duluth v. Orr, 
115 Minn. 267, 132 N. W. 265 (1911). 

19 See Ex parte Dean, Fed. Cas. No. 3712 (Cc. C. D. C. 1818). But cf. Pratt v. 
State, 5 Conn. 388 (1824); Hayden v. Noyes, 5 Conn. 391 (1824). Regulation, 
without express authority, of activities carried on within the limits is ordinarily not 
impeachable simply because it has an effect on outside interests. State ex rel. Lowry 
v. Davis, 1 Tenn. Civ. App. 550 (1911). But cf. Commonwealth v. Stodder, 2 Cush. 
562 (Mass. 1848) ; South Pasadena v. Los Angeles Ry. Terminal Co., 109 Cal. 315, 41 
Pac. 1093 (1895). Contra: Arkadelphia Lumber Co. v. Arkadelphia, 56 Ark. 370, 
19 S. W. 1053 (1892).- Injunctive relief against outside interference with municipal 
interests may often be had when the police power cannot be exercised directly. 
City of Coldwater v. Tucker, 36 Mich. 474 (1877); Martin v. Gleason, 139 Mass. 
183, 29 N. E. 664 (1885). Cf. State v. Eason, 114 N. C. 787, 19 S. E. 88 (1894). 

20 Langhorne & Scott v. Robinson, 20 Gratt. 661 (Va. 1871). See Trustees of 
Falmouth v. Watson, 5 Bush 660, 662 (Ky. 1869). But see Drain Comm. v. Baxter, 
57 Mich. 127, 129, 23 N. W. 711, 712 (1885). 

21 Kelley v. Meeks, 87 Mo. 396 (1885). See Paul v. Town of Walkerton, 150 
Ind. 565, 569, 50 N. E. 725, 727 (1898). Cf. City of Hutchinson v. Leimbach, 68 
Kan. 37, 74 Pac. 598 (1903). 

22 See 1 Ditton, op. cit. supra note 3, § 98; 1 Bryce, AMERICAN ComMON- 
WEALTH (4th ed. 1924) 662-63. Cf. Fia. Const. art. VIII, § 8. Courts taking this 
view argue that the legislature may “ enlarge the boundaries . . . for specified pur- 
poses.” Chicago Packing, etc. Co. v. Chicago, supra note 16, at 227-29; Lutz v. 
City of Crawfordsville, 109 Ind. 466, 470, 10 N. E. 411, 413 (1887). 

23 This doctrine was propounded by Cooley, J., in an early Michigan case and 
adopted in Indiana and Kentucky. See People ex rel. Mullins v. Hurlbut, 24 Mich. 
44, 95-113 (1871). But see State ex rel. Schroeder v. Morris, 155 N. E. 198 (Ind. 
1927); (1927) 40 Harv. L. Rev. 1153. It has the support of several writers. See 
1 Dion, op. cit. supra note 3, § 99; 1 McQuiLtin, op. cit. supra note 3, §§ 265- 
66; Eaton, The Right to Local Self-Government (1900) 13 Harv. L. Rev. 441, 570, 
638. But it has been almost universally rejected by the courts. See 1 Drtton, 
op. cit. supra note 3, at § 98; McBain, The Doctrine of an Inherent Right of Local 
Self-Government (1916) 16 Cox. L. REv. 190, 299. 
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complain; in theory they are being controlled, not by their neighbors’ 
representatives, but by the state through its functionaries.** If, on the 
other hand, it be assumed that the unconditioned right of local self- 
government inheres expressly *° or by implication ** in the constitution 
of a state, still it does not follow that a delegation of extraterritorial gov- 
ernmental power would be held invalid. The very nature of this right 
confines it to matters which are solely of local concern. Thus, projects 
involving the interests of neighboring municipalities remain within the 
control of the state, which may delegate its powers to such of its organs 
as it sees fit.27_ And the implied restraints on the delegation of powers 
have not been so broadly extended.** As a practical matter, this inter- 
pretation seems desirable, for extraterritorial powers add flexibility 
to the framework of local government; and any arbitrary use of the 
device, not based on a fair balancing of the adversely affected outside 
interests with the municipal needs, would undoubtedly be prevented by 
the express constitutional limitations.*® 





THE DISSOLUTION OF UNINCORPORATED NON-PROFIT ASSOCIA- 
TIONS. — In the absence of express provisions to the contrary,’ unani- 
mous consent is ordinarily considered a prerequisite to dissolution ? of 
unincorporated non-profit associations. This is apparently grounded on 
the principle that a contract cannot be rescinded without mutual consent. 
But its present application would require, as part of the articles of as- 


24 See Langhorne & Scott v. Robinson, supra note 20, at 664; Anderson, supra 
note 1, at 581, 61 Am. L. Rev. at 601. 

25 See N. J. Const. art. IV, §'7(11); Ga. Const. art. I, §5(1), (2). But cf. 
Mayor of Americus v. Perry, 114 Ga. 871, 40 S. E. 1004 (1902). “‘ Home rule ” may 
be guaranteed for certain purposes only. See 1 DILLon, op. cit. supra note 3, § 107;, 
McBarn, THe Law anp PrRAcTIceE oF MunicipaL HoME RULE (1916) 29-63. 

26 See supra note 24. 

27 Indiana, where extensive grants of extraterritorial legislative powers have 
been upheld, has been one of the strongholds of the “inherent right of local self- 
government.” State ex rel. Holt v. Denny, 118 Ind. 449, 21 N. E. 274 (1889) ; State 
ex rel. Geake v. Fox, 158 Ind. 126, 63 N. E. 19 (1902). See (1927) 40 Harv. L. 
REv. 1153. 

28 But see Cootey, ConsTITUTIONAL LiuitaTions (8th ed. 1927) 459. 

29 The powers granted in Malone v. Williams, supra note 15, were so arbitrary 
and unconnected with the needs of the municipality that their exercise could well be 
called a taking of property without due process. See (1907) 21 Harv. L. Rev. 140. 

1 See St. Mary’s Benevolent Ass’n v. Lynch, 64 N. H. 213, g Atl. 98 (1887) ; 
Minor v. St. Johns’ Union, Grand Lodge, etc., 130 S. W. 893 (Tex. Civ. App. 1910). 
But see note 17, infra. 

American legislatures have not provided for dissolution, but in England several 
statutes deal with the problem. (1854) 17 & 18 Vict. c. 112, §§ 29-30; (1806) 
59 & 60 Vict. c. 25, §§ 78-83; (1908) 8 Epw. 7, c. 69, §§ 267-73. See In re Victoria 
Soc., [1913] 1 Ch. 167. But cf. In the Matter of St. James’s Club, 2 De G. M. 
& G. 383 (1852). 

2 Moore v. Hillsdale Tel. Co., 171 Mich. 388, 137 N. W. 241 (1912); Hill v. 
Rauhan Aarre, 200 Mass. 438, 86 N. E. 924 (1909) semble. But cf. Peoples Sav. 
Bank v. First Nat. Bank, 102 Wash. 436, 173 Pac. 52 (1918) (clearing house). See 
SmitH, Law or AssocraTIOoNs (1914) 112; WRIGHTINGTON, UNINCORPORATED Asso- 
CIATIONS AND Business Trusts (2d ed. 1923) §69. But cf. 1 Witiston, Con- 
TRACTS (1920) § 38. 

When an association incorporates, there is no merger unless all the members 
consent. Mason v. Finch, 28 Mich. 282 (1873). Cf. Hope of Ala. Lodge of Odd 
Fellows v. Chambless, 212 Ala. 444, 103 So. 54 (1925). New Jersey allows in- 
corporation by two thirds vote of those present to pass title to the corporation. 
N. J. Comp. Stat. (Cum. Supp. 1925) § 13-13(a) (b). 
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sociation, an understanding that the society be perpetual. More reason- 
ably interpreted, the silence of the articles is evidence that the duration 
of the organization and the method of dissolution were not considered. 

Since unanimity is rarely attainable and the will of the majority is the 
accepted mode of government, it is a fair inference that majority rule is 
tacitly agreed upon.* The cases, however, refuse to apply it to funda- 
mental matters. Moreover, a distinction may be drawn between dis- 
solution and diversion of assets or change of the association purposes.*® 
Dissolution merely restores, as far as possible, the status quo ante; 
whereas a change of purposes makes one a member of a society which 
he did not join, and a diversion of assets uses his property contrary to his 
agreement. By requiring unanimity for the latter, the proposed distinc- 
tion safeguards the minority, since the association must continue accord- 
ing to its articles as long as it exists; and it protects the majority by per- 
mitting them to dissolve the association, = so withdraw without 
sacrificing their property interests.° 

The usual purpose in dissolving an amociation is to obtain a division 
of its assets. Partition has been suggested as a means of effecting the 
desired result * without necessitating dissolution. It has been urged that 
since title to the property is in the members rather than in the associa- 
tion,® each member has the right, incidental to co-ownership, to demand 
a partition at any time,® regardless of the inconvenience to the other 
members.’° But it is probably understood among the members that the 
individual waives this right to partition; ** and such waiver has been 





8 Liederkranz Singing Soc. v. Germania Turn-Verein, 163 Pa. 265, 29 Atl. 918 
(1894) ; Ostrom v. Greene, 161 N. Y. 353, 55 N. E. 919 (1900) . 

. * Harington v. Sendall, [1903] 1 Ch. 921; Abels v. McKeen, 18 N. J. Eq. 462 
(1867). Provisions in the articles of association providing for majority rule have 
been so restricted. Hill v. Rauhan Aarre, supra note 2; Blake v. Smither, 22 
T. L. R. 698 (1906). Cf. Thellusson v. Valentia, [1907] 2 Ch. 1. 

5 Unanimous consent is required for diversion or change. Myrick v. Holmes, 
151 Ga. 437, 107 S. E. 324 (1921); Hill v. Rauhan Aarre, supra note 2; Abels v. 
McKeen, supra note 4. 

6 See Warren, Voluntary Transfers of Corporate Undertakings (1917) 30 Harv. 
L. REv. 335, advancing these arguments as to corporations. Cf. Pirics v. First Rus- 
sian Slavonic, etc. Soc., 83 N. J. Eq. 29, 89 Atl. 1036 (1914). But cf. Henry v. 
Cox, 159 N. E. 101 (Ohio App. 1927). 

7 Meinhart v. Draper, 133 Mo. App. 50, 112 S. W. 709 (1908) ; Pirics v. First 
Russian Slavonic, etc. Soc., supra note 6. 

8 Associations are ordinarily not considered entities. Sommers v. Reynolds, 
103 Mich. 307, 61 N. W. 501 (1894); African M. E. Church v. Conover, 27 N. J. 
Eq. 157 (1876); Graff v. Evans, 8 Q. B. D. 373 (1882). See Gray, Rute AGAINST 
PeRPETUITIES (3d ed. 1915) §$§ 894-09; Duff, Personality of an Idol (1927) 3 
Cams, L. J. 42. But see Laski, Personality of Associations (1916) 29 Harv. L. 
REv. 404. 

Scattered statutes allow various associations as such to hold property. Mass. 
Gen. Laws (1921) c. 68, § 12 (religious societies) ; On10 Gen. Cope (Page, 1926) 
§ 10,061(1) (lodges) ; Pa. Stat. (West, 1920) § 61ST. 

9 O’Brien v. Mahoney, 179 Mass. 200, 60 N. E. 493 (1901) ; Tinney v. Stebbins, 
28 Barb. 2900 (N. Y. 1858); Loker v. Edmans, 204 App. Div. 223, 197 N. Y. 
Supp. 857 (1923). See 4 Pomeroy, Equiry JURISPRUDENCE (4th ed. 1919) §§ 1386- 
87, 1301; § ibid. §§ 2126-27, 2130. 

10 Cates v. Johnson, 109 Ala. 126, 19 So. 416 (1896). See 5 Pomeroy, op. cit. 
supra note 9, § 2130. 

11 See Murray v. Johnstone, 23 Ses. Cas. (4th ser.) 981, 990 (1896). Cf. Linde- 
mann & Hoverson Co. v. Advance Stove Works, 170 Ill. App. 423 (1912). See 
SMITH, op. cit. supra note 2, at 141, n.2. 
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sanctioned.’ Here, however, the courts seem to have overlooked the 
fact that since interests in the association are not ordinarily transfer- 
able,'* a serious restraint on alienation is thereby imposed. Insofar as 
the waiver would prevent distribution, and so prevent dissolution with- 
out unanimous consent, it would seem that the restriction should be 
void.‘ In rejecting the unanimity doctrine, the majority rule recognizes 
the policy against restraints; and although it imposes some restraint 
on the right to partition, it is qualified and reasonable. And it eliminates 
the extremely precarious existence of associations under the partition 
theory. Even if the suggested solution is not a clear implication of fact, 
it achieves an equitable result.** 

Moreover, in certain cases thé courts have ordered the dissolution of 
associations without their avowed requirement of unanimity. Thus 
where the society has become insolvent ** or irreconcilable differences *” 
have arisen so that its purposes can no longer be carried out, chancery 
will dissolve it. But it will not érdinarily do so merely because some of 
the members have been expelled.** If the association has been inactive 
for many years, equity may treat it as dissolved.’® 





12 Burt v. Oneida Community, 137 N. Y. 346, 33 N. E. 307 (1893) ; Schwartz 
v. Duss, 187 U. S. 8 (1902) semble. Cf. Martin v. Martin, 170 Ill. 639, 48 N. E. 
924 (1897). But cf. Winsor v. Mills, 157 Mass. 362, 32 N. E. 352 (1892). See 5 
PoMERroy, Joc. cit. supra note 9. 

13 Branagan v. Buckman, 67 Misc. 242, 122 N. Y. Supp. 610 (1910). See In 
the Matter of St. James’s Club, supra note 1, at 387. Contra: Eury v. Merrill, 42 
Til. App. 193 (1891). 

14 For a well considered decision holding a qualified restraint bad, see Mandle- 
baum v. McDonell,.29 Mich. 78 (1874), per Christiancy, J. See Gray, RE- 
STRAINTS ON ALIENATION (2d ed. 1895) § 279. A legacy to seven persons which is 
not to.be alienated for ten years unless all consent has been held bad. Clark v. 
Clark, 99 Md. 356, 58 Atl. 24 (1904). But cf. Burt v. Oneida Community, supra 
note 12. 

15 Reasonable notice should be given before a meeting is held to decide whether 
to dissolve. Industrial Trust Co. v. Green, 17 R. I. 586, 23 Atl. 914 (1892). 

Ordinarily equity will not partition a trust unless all the cestuis consent. In re 
Hosnaill, [1909] 1 Ch. 631; Hutchison’s Appeal, 82 Pa. 509 (1876). This would 
probably be a fatal objection to letting any one member of an association demand 
a partition where the property is held on trust; but since it is unfair to the major- 
ity to refuse to terminate it in the case of an association, this principle should not 
thwart the majority rule. Cf. Wayman v. Follansbee, 253 Ill. 602, 98 N. E. 21 
(1912) ; Harbin v. Masterman, [1896] 1 Ch. 351. But cf. Appeal of Latshaw, 122 
Pa. 142, 15 Atl. 676 (1888). 

An analogy is furnished in the dissolution of corporations, which at common 
law could be dissolved by a majority vote. Wilson v. Proprietors of Central 
Bridge, 9 R. I. 590 (1870) ; State v. Chilhowee Woolen Mills Co., 115 Tenn. 266, 
89 S. W. 741 (1905). Contra: Theis v. Spokane Falls Gas Light Co., 34 Wash. 
23, 74 Pac. 1004 (1904). See Warren, Joc. cit. supra note 6. But see 3 Cook, 
CorpPoraTIons (8th ed. 1923) § 620. 

16 In re Lead Company’s Workmen’s Fund Soc., [1904] 2 Ch. 196. See (1904) 
18 Harv. L. Rev. 147. 

17 Lafond v. Deems, 52 How. Pr. 41 (N. Y. 1876), rev’d, 81 N. Y. 507 (1880) 
(on the ground, inter alia, that the differences were not fatal); Eury v. Merrill, 
supra note 13. Express provisions as to dissolution may be disregarded in such cases. 
Lafond v. Deems, supra; Waterhouse v. Murgatroyd, 9 L. J. Ch. 272 (1831) 
(insolvency). 

18 Stefanazzi v. Italian Mut. Benefit Soc., 91 Vt. 538, tor Atl. toro (1917); 
Thomas v. Ellmaker, 1 Pars. Eq. 98 (Pa. 1844). But cf. Gorman v. Russell, 14 Cal. 
531 (1860), modified, 18 Cal. 688 (1861). 

19 Penfield v. Skinner, 11 Vt. 296 (1839) ; Burke v. Roper, 79 Ala. 138 (1885), 
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Once dissolution or partition is decreed, the question arises as to how 
the assets of the association are to be distributed.”° If the property is 
impressed with a trust for charitable purposes, it may be applied cy 
pres.2+ If, however, the property is not held for charitable purposes, the 
members at the time of the dissolution are prima facie the only ones 
interested.??_ Since each member is understood to ‘have the same inter- 
est in the society, the assets should be divided equally,”* unless the con- 
stitution or by-laws provide otherwise.** This is not unfair to the older 
members who have paid dues for a longer period because they have re- 
ceived benefits for a correspondingly longer time. Nor should former 
members share, since they had either tacitly or expressly agreed that 
their rights should be coéxtensive with membership.”° 

If the property had been given on a non-charitabie trust for the as- 
sociation and its purposes, it is valid, under the prevailing view, only if 
it is construed to be for the present members.”* If so construed, they 
have the whole beneficial interest and the donors should be unable to 
claim a resulting trust *’ upon dissolution. Most of the cases, however, 
reach the opposite result.2° They may be supported if the trust was for 
the association as such. Since an association is ordinarily not recog- 





modified, 83 Ala. 193, 3 So. 439 (1887); Miller v. Riddle, 227 Ill. 53, 81 N. E. 48 
(1907). 

20 The association debts should be paid before further distribution. See Som- 
mers v. Reynolds, 103 Mich. 307, 310, 61 N. W. 501, 502 (1804); Parks v. Knicker- 
bocker Trust Co., 137 App. Div. 719, 721, 122 N. Y. Supp. 521, 523 (1910). 

21 In re The Bristol Atheneum, 43 Ch. D. 236 (1889) ; Duke v. Fuller, 9 N. H. 
536 (1838). See (1854) 17 & 18 Vict. c. 112, § 30. 

In 1877, the members of Serjeants’ Inn extrajudicially dissolved and divided 
the Inn property. This was dencunced as “ spoliation’’; but Bramwell defended 
himself, saying that he had barely obtained the return of his fee and that he had 
otherwise received nothing but “four dinners annually, . . . intolerably long, 
noisy, and wearisome. ... My only regret is that my share of the ‘spoil’ was 
no greater.” London Times, Dec. 11, 1884, p. 6. See also ibid., Dec. 9, 1884, p. 7; 
Dec. 10, 1884, p. 4. But on the dissolution of Clifford’s Inn, the assets were ap- 
plied cy pres. Smith v. Kerr, [1902] 1 Ch. 774. Compare the difference of opinion 
in cases of church schisms. Free Church of Scotland v. Overtoun, [1904] A. C. 
515; Smith v. Pedigo, 145 Ind. 361, 33 N. E. 777 (1893), aff'd, 145 Ind. 392, 44 
N. E. 363 (1896); Hale v. Everett, 53 N. H. 9 (1868). But cf. Watson v. Jones, 
13 Wall. 679 (U. S. 1872); Petty v. Tooker, 21 N. Y. 267 (1860). See (1926) 39 
Harv. L. Rev. 1079. 

22 In re Printers, etc. Soc., [1899] 2 Ch. 184; In re Trusts of the Grand Canal 
Boatmen, etc. Soc. Funds, [1914] 1 Ir. R. 142. See Smuru, op. cit. supra note 2, 
at oI. 

23 See McMahon v. Rauhr, 47 N. Y. 67, 70-71 (1871). Cf. Brown v. Dale, 
9 Ch. D. 78 (1878) ; Pirics v. First Russian Slavonic, etc. Soc., supra note 6. 

24 Grand Lodge of N. J. v. Germania Lodge, 56 N. J. Eq. 63, 38 Atl. 341 
(1897); Gross Loge der Harugari v. Brausch, 256 Ill. 185, 99 N. E. 908 (1912). 
re cf. State Council Am. Mechanics of Pa. v. Emery, 219 Pa. 461, 68 Atl. 1023 

1908). 

25 Schiller Commandery v. Jaennichen, 116 Mich. 129, 74 N. W. 458 (1898). 
See In the Matter of St. James’s Club, supra note 1. 

26 Kain v. Gibboney, ror U. S. 362 (1879); German Land Ass’n v. Scholler, 
10 Minn. 331 (1865). Contra: In re Drummond, [1914] 2 Ch. 90. Cf. In re 
Clarke, [1901] 2 Ch. 110. See Gray, op. cit. supra note 8. 

27 Of course, if the donors are members at dissolution, they take as members. 

28 In re Printers, etc. Soc., supra note. 22; Burke v. Roper, supra note 19. But 
cf. Braithwaite v. Att’y-Gen., [1909] 1 Ch. 510. 
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nized as an entity,”® such a trust would be invalid at its inception.*° And 
even if the trust should be held valid,** it would fail on the dissolution 
of the association, for the dissolution would destroy the cestui que trust. 
If there is a resulting trust, it should be for all the donors, regardless of 
whether they are or ever were members.*? The present chaos in the cases 
may be ascribed to the absence of the careful consideration necessary to 
solve the intricate problems arising from the frequent omissions in 
articles of association. Proper statutory provisions will aid in reducing 
this confusion. 





REVIEW OF ORDERS IN Hazeas Corpus PROCEEDINGS. — The com- 
mon law writ of Aabeas corpus is available both to secure the release of 
one unlawfully detained and to determine questions of custody, usually 
of infants. Since the hearing in the case of an infant and the case in 
which restraint is made by a private person, not under color of legal 
process, is manifestly an adversary proceeding involving substantive 
rights, it has not been doubted, except in rare instances,’ that an order 
in either of these cases is res judicata® and reviewable.* A difference of 
opinion exists, however, as to whether review may be had of an order 
remanding to * or discharging from ° custody where the restraint is under 





29 Supra note 8. 

80 Kain v. Gibboney, supra note 26. Cf. Morice v. Bishop of Durham, ro Yes. 
521 (1805). But waiting until dissolution to claim a resulting trust might con- 
stitute laches. Speidel v. Henrici, 120 U. S. 377 (1887). 

31 Jn re Drummond, supra note 26. 

82 Coe v. Washington Mills, 149 Mass. 543, 21 N. E. 966 (1889); Abels v. 
McKeen, supra note 4. The English courts, however, limit the resulting trust to 
the members at the time of the dissolution. In re Lead Company’s Workmen Fund 
Soc., supra note 16. 

Theoretically, under a resulting trust each donor should take a fraction of the 
remaining assets, represented by ec divided by b, where a is the contribution of the 
donor, 6b the total contributions, and c the surplus. The shares of the donors who 
cannot be located should go to the state as bona vacantia. If b is unknown, none 
can prove his share and all should go to the state. But the courts seem to avoid this 
result. When they say that the donors or members at dissolution take in propor- 
tion to their contributions, they apparently let b represent the total contributions of 
those who are allowed to take. Thus one may receive more than his contribution or 
its proceeds. 

1 See Wilkin, J., dissenting, in Cormack v. Marshall, 211 Ill. 519, 71 N. E. 1077 
(1904) ; (19003) 16 Harv. L. Rev. 602. 

Cormack v. Marshall, supra note 1; Bleakley v. Barclay,.75 Kan. 462, 89 
Pac. 906 (1907). Of course, a change of situation will support another petition. 

8 Conyer v. Burckhalter, 275 S. W. 606 (Tex. Civ. App. 1925); Barnardo v. 
McHugh, [1891] A. C. 388; Palmer v. Buck, 83 Mich. 528, 47 N. W. 355 (1890). 

* Review was permitted in: Yates v. People, 6 Johns. 337 (N. Y. 1810). See 
Holmes v. Jennison, 14 Pet. 540 (U. S. 1840). Contra: Ex parte Simonson, 54 N. D. 
164, 209 N. W. 211 (1926). See Miskimmis v. Shaver, 8 Wyo. 392, 401, 58 Pac. 
411, 412 (1899). 

5 Review was permitted in: Atwood v. Atwater, 34 Neb. 402, 51 N. W. 1073 
(1892). Contra: France v. Superior Ct., 255 Pac. 815 (Cal. 1927); Notestine 
v. Rogers, 18 N. M. 462, 138 Pac. 207 (1914); Wisener v. Burell, 28 Okla. 546, 
118 Pac. 999 (1911) ; (1921) 10 A. L. R. 385, 386. But cf. Matter of Hughes, 150 
Cal. 360, 113 Pac. 684 (1911), in which it was held that certiorari lay to review 
the question of jurisdiction. 
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color of legal process. Although the common law offered but two dicta ® 
and a doubt ’ on the proposition that such an order was not reviewable, 
several early American cases readily adopted this view.* Subsequent 
English ° and American *° cases have considered the rule as being so well 
settled as not to be upset by a statute which in general terms authorizes 
appeals.*? 

Denial of review of a remanding order does not conclude the petitioner 
with a single hearing, for, in these jurisdictions, he may re-petition as 
many judges or courts as are available.’* Thus the objection cannot be 
offered that a matter of such importance as personal liberty is being 
disposed of in summary fashion. But there seems, however, to be no 
satisfactory answer to the potent criticism that since a new hearing 
cannot be forced by rearrest on the same facts,’* the custodian is sum- 
marily concluded. And inasmuch as the cause is heard de novo, re- 
petition not only imposes an unnecessary burden on the petitioner but 
also impedes orderly administration,’* without providing any more ade- 





6 See City of London’s Case, 8 Co. 121b, 127b (1610) ; King v. Dean of Trinity, 
8 Mod. 27, 29 (1722). Cf. Yates v. People, supra note 4, at 441. But see Kent, 
C. J., ibid. at 430. 

7 See Regina v. Paty, 2 Salk. 503, 504 (1795). 

8 See cases cited supra notes 4 and 5; (1911) 25 Harv. L. Rev. 460; (1921) 
10 A. L. R. 395. 

® Secretary of State v. O’Brien, [1923] A. C. 603; Cox v. Hakes, 15 A. C. 506 
(1890), rev’g Ex parte Cox, 20 Q. B. D. 1 (1881). Although both cases involved an 
appeal from an order of discharge, it would seem that on a parity of reasoning the 
same result should be reached in the case of remand, but Herschell, L. J., expressly 
left this open in the latter case. 15 A. C. at 536. 

10 Notestine v. Rogers, supra note 5 (discharge); People ex rel. Carruth v. 
Taylor, 8 N. D. 166, 77 N. W. 617 (1898) (remand). Contra: People ex rel. Miller 
v. Gordon, 93 Kan. 382, 144 Pac. 274 (1914) (discharge) ; In re Cooper, 32 Vt. 353 
(1859) (remand). 

11 These statutes are of three types: (1) giving superintending appellate control 
over inferior courts: see Cox v. Hakes; Secretary of State v. O’Brien, both supra 
note 9; (2) authorizing appeals generally without mentioning habeas corpus cases: 
see Notestine v. Rogers, supra note 5; (3) authorizing appeals from orders or judg- 
ments affecting “ substantial rights”: see People v. Lawrence, 107 N. Y. 607, 15 
N. E. 187 (1888). As a matter of statutory construction, these cases seem sound 
since the statutes were palpably intended to establish appellate supervision over 
inferior courts and not to create a right of appeal where none had previously 
existed. See Bramwell, J., in Cox v. Hakes, supra note 9, at 526; Miller v. Gordon, 
supra note 10; (1924) 37 Harv. L. Rev. 505. 

12 Matter of Ring, 28 Cal. 247 (1865); Ex parte Partington, 13 M. & W. 679 
(1845). 

13 This result was obtained either by statute expressly forbidding rearrest on 
the same facts or by judicial decision discharging a petitioner on proof of a prior 
discharge on the same facts. See Ex parte Jilz, 64 Mo. 205 (1876) ; McConologue’s 
Case, 107 Mass. 154 (1871); 2 Bacon, ABRIDGMENT (5th ed. 1798) 429. Rearrest 
on a different set of facts, though for the same crime, is not illegal. In re Clyne, 
52 Kan. 441, 35 Pac. 23 (1893). 

14 Matter of Graham, 7 Wash. 237, 34 Pac. 931 (1893). This procedure makes 
possible the harrassing of the custodian, and the crowding of dockets with frivolous 
petitions, and also produces the situation of a lower court in fact reversing an 
upper. In a number of jurisdictions some of the undesirable consequences of re- 
petition have been remedied by statutes which: (1) restrict re-petition to a higher 
court: see Ex parte White, 2 Cal. App. 726, 84 Pac. 242 (1906); (2) require the 
petitioner to recite in his affidavit the fact of prior petitions and the reasons for 
refusal: see People ex rel. Winnovich v. Emery, 33 Utah 345, 93 Pac. 988 (1908). 
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quate protection to individual liberty than might be secured by 
review.*° 

What then are the objections to appellate review? The most brittle 
of the arguments advanced against the review of a remanding order are 
that the writ may issue during vacation when the judge is not required 
to maintain a record, and review without a record is impossible; ** and 
that the order lacks the finality of a judgment ending “ ideo considera- 
tum est,” from which alone a writ of error lies.‘7 Aside from the sheer 
technicality and doubtful validity ** of this latter objection, there is 
certainly nothing inherent in the nature of the order which precludes it 
from being an adjudication on the legality of detention.‘* Moreover, the 
maintenance of records during vacation is obviously a matter of court 
practice which can be remedied if the merits of the question make an 
appeal desirable. It has also been contended that, since re-petition is 
available, the order is not res judicata and therefore not reviewable.”° 
But inasmuch as these same courts base re-petition on the sole ground 
that the order is not res judicata,” it is apparent that the correctness of 
the conclusion as to review depends upon the validity of the premise as 
to res judicata.** Finally, it has been urged that to give the petitioner 
a right to review would necessarily require giving the custodian a similar 
right, which would be inconsistent with the purpose of the writ.?* But 
not only is this mutuality of remedy not necessary,?* but review of an 
order of discharge is not necessarily subversive of the writ.2> Mani- 
festly there are no insurmountable objections to the review of a remand- 
ing order, and in many jurisdictions statutes have modified the common 
law rule by expressly authorizing review.”° 

The problem of reviewing an order of discharge, though more sub- 





15 At least three hearings would be had in the course of appeal and this is a 
sufficient safeguard. ‘ 

16 People v. McNally, 221 Ill. 66, 77 N. E. 544 (1906) ; Howe v. State, 9 Mo. 
690 (1846). Cf. Hammond v. People, 32 Ill. 446 (1863). 

17 See Spencer, J., in Yates v. People, supra note 4, at 401. Although the lan- 
guage of the early cases is that “no writ of error ” lies, it is not meant to preclude 
only this form of review. The appeal was unknown at common law. 2 PoLLocKk 
& Marrianp, History or Enciish Law (1895) 661. Later cases deny appeal as 
well as writ of error. Ex parte Simonson, supra note 4. Cf. People v. McNally, 
supra note 16. 

18 See Spencer, J., in Yates v. People, supra note 4, at 405. 

19 The infant cases are indistinguishable on this point; and since the writ may 
issue either before or after trial, the objection cannot be made that the order is 
interlocutory. 

20 Howe v. State, supra note 16. Cf. Hammond v. People, supra note 16. But 
it has also been said that the order is not res judicata because made on a summary 
hearing. See Matter of Perkins, 2 Cal. 424, 430 (1852). 

21 Matter of Perkins, supra note 20; In re Turner, 92 Vt. 210, 102 Atl. 943 
(1917). However, re-petition may have been permitted originally as an extraor- 
dinary safeguard to individual liberty. Jn re Snell, 31 Minn. 110 (1883). 

22 See Bartholomew, C. J., dissenting, in Carruth v. Taylor, supra note 10, at 
178, 77 N. W. at 623. 

23 State v. Galloway, 5 Cold. 326 (Tenn. 1868); Carruth v. Taylor, supra 
note ro. 

24 See Herschell, L. J., in Cox v. Hakes, supra note 9, at 535. 

25 Winnovich v. Emery, supra note 14. See note 29, infra. 

26 See Nes. Comp. Start. (1922) § 10298; Onto Gen. Cone (Page, 1926) § 12187; 
Wis. Stat. (1927) § 274.05; Hurp, Hapeas Corpus (2d ed. 1876) 574. 
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stantial, is likewise not insoluble. The objections urged against review 
of a remanding order are in the main re-urged.*” In addition, it is 
argued that there is no proper party to appeal,?* and that an appeal 
would either be wholly ineffective or subversive of the writ, depending 
upon whether the petitioner were discharged or remanded pending re- 
view.”® Although detention of the prisoner would emasculate the writ 
by preventing speedy release,*° such restraint is unnecessary since con- 
trol might be retained by a release on bail,** or a conditional order,®? 
or reversal might conceivably convert the release into a technical es- 
cape ** subjecting the petitioner to reincarceration.** In any case, a re- 
view would decide a contentious question.*® Since the state undoubt- 
edly has an interest in preventing the release of one lawfully detained,** 
the attorney general would be a proper party to appeal.*” And it is not 
necessary to decide that abeas corpus is a civil proceeding, for it would 
seem at least not to be criminal ** and thus the objection of double 
jeopardy could not properly be raised.*® In view of the important 
questions which frequently arise,*® review of orders of discharge by a 
full bench seems highly desirable.** 





27 Ex parte White, 2 Cal. App. 726, 84 Pac. 242 (1906); Hammond v. People, 
supra note 16. An appeal for costs is possible. Ibid. 

28 See Halsbury, L. J., in Cox v. Hakes, supra note 9, at 5109. 

29 Matter of Williams, 149 N. C. 436, 63 S. E. 108 (1908) ; Wyeth v. Richard- 
son, 10 Gray 240 (Mass. 1857) ; Im re Clasby, 3 Utah 183, 1 Pac. 852 (1882), over- 
ruled in People ex rel. Winnovich v. Emery, supra note 14. 

30 See People ex rel. Sabatino v. Jennings, 246 N. Y. 258, 260, 158 N. E. 613, 614 
(1927), in which it was also said that a statute authorizing detention would be 
unconstitutional. In the absence of a statute, appeal does not operate as a super- 
sedeas. People ex rel. Miller v. Gordon, 93 Kan. 382, 144 Pac. 274 (1914) ; People 
ex rel. Winnovich v. Emery, supra note 14. 

31 Hulbert v. Fenton, 215 N. W. 104 (Neb. 1927). But see People ex rel. 
Sabatino v. Jennings, supra note 30, at 261, 158 N. E. at 615. 

32 See Frick, J., in Dickson v. Mullings, 66 Utah 282, 289, 241 Pac. 841, 842 
(1925). 

83 This is the usual effect of a release under mistake, or breach of conditional 
pardon or commutation. Schlecter v. Jennings, 130 Misc. 748, 226 N. Y. Supp. 
98 (1927). Cf. Bramwell, L. J., in Cox v. Hakes, supra note 9, at 524. 

34 People ex rel. Miller v. Gordon, supra note 30, holding that the petitioner is 
bound by a reversal. 

35 State v. Everett, Dud. L. 295 (S. C. 1838); People ex rel. Winnovich v. 
Emery, supra note 14. Though the objection might be taken that the question has 
become moot, the Privy Council in a case in which the availability of appeal was 
not contested, reversed an order of discharge. Att’y Gen. v. Fedorenko, [1911] 
A. C. 735. 

36 People ex rel. Keyes v. Buckham, 29 Minn. 462, 13 N. W. 902 (1882). 

37 A number of cases permit the custodian to appeal. People ex rel. Winnovich 
v. Emery, supra note 14; People ex rel. Miller v. Gordon, supra note 30. See (1921) 
A. L. R. 395, 396. 

88 Ex parte Tom Tong, 108 U. S. 556 (1882) ; People ex rel. Hendley v. Adams, 
129 Ga. 518, 59 S. E. 227 (1907). Contra: People ex rel. Gleason v. McPherson, 30 
Kan. 53, 1 Pac. 384 (1883). 

89 Ex parte Smith, 8 S. C. 495 (1877). Contra: State v. Grottkau, 73 Wis. 589, 
41 N. W. 1063 (1889). 

40 Among those which have been presented are the jurisdiction of courts, the 
constitutionality of statutes, and the effectiveness of a pardon. See (1911) 25 Harv. 
L. REv. 460. 

41 Many jurisdictions have made specific statutory provision for review. 
N. Y. C. P. A. (1921) $127. See note 26, supra. See also People ex rel. Sabatino 
v. Jennings, supra note 30. 
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MEASURE OF DAMAGES AND PROFITS IN PATENT Causes. — Relief 
against the infringement ' of a patent by an injunction, with an account- 
ing * of damages * and profits, may usually be procured in equity." The 
patentee may prove any damages which are readily ascertainable such as 
loss of established royalties,® loss of sales,’ or enforced reduction of 
selling price. But in the absence of any definite loss, general damages 
are provable only within the “ reasonable royalty” rule.® This prac- 
tice, but recently crystallized, permits the master or court to award 
damages on the basis of any evidence demonstrating the probable value 
of the patent.‘° The theory is that the plaintiff should recover the 
amount which a manufacturer or dealer would, as a business proposition, 
have been willing to pay for the use of the patent. Under this rule the 
plaintiff may recover substantial damages where none could otherwise 
be had, and its facility eliminates many of the tedious accountings so 
notorious in patent causes."* 

The patentee may also treat the infringer as a constructive trustee ** 





1 As to what constitutes infringement, see Croswell, Infringement Cases in 
Patent Law (1889) 3 Harv. L. Rev. 206; WALKER, PATENTS (5th ed. 1926) 
8§ 335-77; 3 RoBINsON, PaTENTS (1890) §§ 890-930. 

2 Such accountings are generally had before a master, although the advantages 
of accounting before a court have been urged. See Dike, Trial of Patent Account- 
ings in Open Court (1922) 36 Harv. L. REv. 33. 

8 Originally, damages could be obtained only at law, but an Act of 1870 gave 
similar jurisdiction to equity. 16 STAT. 206 (1870), 35 U. S. C. A. (1928) § 70. 

4 According to the usual construction of the federal statute, a recovery of both 
damages and profits is not permitted. Riverside Heights Orange Growers’ Ass’n 
v. Stebler, 240 Fed. 703 (C. C. A. oth, 1917) ; Expanded Metal Co. v. Gen. Fire- 
proofing Co., 247 Fed. 899 (N. D. Ohio 1917). Contra: Dowagiac Mfg. Co. v. 
Deere & Webber Co., 284 Fed. 331 (C. C. A. 8th, 1922). See (1923) 36 Harv. L. 
REv. 750. 

5 Equity, independent of statute, has jurisdiction to enjoin future infringement 
or to give other relief on the ground that the remedy at law is inadequate. See 
Root v. Railway Co., 105 U. S. 189 (1881); 3 Ropinson, PATENTS §§ 1081-86; 
(1908) 21 Harv. L. Rev. 544; (1911) 24 Harv. L. Rev. 583. 

6 Munising Paper Co. v. Am. Sulphite Pulp Co., 228 Fed. 700 (C. C. A. 6th, 
1915); Parker Rust Proof Co. v. Ford Motor Co., 23 F.(2d) 502 (E. D. Mich. 
1928). Cf. Tilgham v. Proctor, 125 U.S. 136 (1897). 

7 Filer & Stowell Co. v. Diamond Iron Works, 270 Fed. 489 (C. C. A. 7th, 
1921) ; Dallas Brass & Copper Co. v. Faries Mfg. Co., 1 F.(2d) 930 (C. C. A. 7th, 
1924); Reed Roller Bit Co. v. Hughes Tool Co., 12 F.(2d) 207 (C. C. A. 5th, 1926). 

8 Van Kannel Revolving Door Co. v. Uhrich, 297 Fed. 363 (C. C. A. 8th, 
1924). For a thorough discussion of these rules of damages, see WALKER, PATENTS 
§§ 555-65; 3 Rosrnson, PATENTs §§ 1054-65. 

® Though the early decisions showed some doubt, after its unqualified adoption 
by the Supreme Court, this rule became definitely established. United States 
Frumentum Co. v. Lauhoff, 216 Fed. 610 (C. C. A. 6th, 1914); Auto Vacuum 
Freezer Co. v. William A. Sexton Co., 250 Fed. 459 (S. D. N. Y. 1918); Dunkley 
Co. v. Vrooman, 272 Fed. 468 (C. C. A. 6th, 1921). See Dowagiac Mfg. Co. v. 
Minnesota Moline Plow Co., 235 U. S. 641, 648 (1914); Toulmin, Problems in 
Profits and Damages in Patent Accountings (1915) 2 VA. L. Rev. 507, (1915) 3 
ibid. 34; (1923) 36 Harv. L. Rev. 627. 

10 See Johnson, J., in Austin-Western Road Mach. Co. v. Disc Grader & Plow 
Co., 291 Fed. 301, 304 (C. C. A. 8th, 1923) ; Merrell Soule Co. v. Powdered Milk 
Co., 7 F.(2d) 297, 300 (C. C. A. 2d, 1925). 

11 See Dike, supra note 2, at 43. 

12 There is no necessity, however, of following the specific profits or their 
product. See Root v. Railway Co., 105 U. S. 189, 214 (1881). Equity, securing 
jurisdiction on some ground, in order to give full relief, will then order full resti- 
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of the profits ‘* he has gained from his wrongdoing. Where the patent 
either covers the entire article, or though merely a part, the full value of 
the product is due solely to the patented feature, the profits recoverable 
are simply the defendant’s receipts less the cost of production and 
marketing.** But nice questions arise when the patent covers only a 
part or improvement, and the defendant’s profits arise from the combined 
effect of the patented and unpatented features.*® 

While in unanimity concerning the various interests involved, the 
courts have revealed an astonishing paucity of ingenuity in creating tests 
to cope with the practical situation. Though admittedly the plaintiff is 
entitled to protection and to whatever profits have been earned from the 
infringement of his patent, the defendant should not be penalized by an 
unnecessary forfeiture. Oblivious to the practical hindrances, the early 
decisions insisted that the actual profits earned be accurately apportioned 
among the numerous parts of the product. Since the burden of proving 
the profits earned in the simpler situations was upon the plaintiff, the 
courts consistently held that he must apportion the profits between the 
infringing and non-infringing elements by clear and sufficient proof.** 
But the Supreme Court, in the case of Westinghouse Electric & Mfg. Co. 
v. Wagner Electric & Mfg. Co.,\" adopted an equally unjust rule, attain- 
ing the other extreme, in placing the burden of proof upon the defendant, 
once the plaintiff demonstrated that profits had been earned and that he 
was incapable of ascertaining the true division.** Under either practice, 
a forfeiture of all the profits resulted for the party who could not sustain 
the burden. The inherent injustice of the rule lies in the fact that, as a 


matter of accounting, it is impossible to determine what portion of the 





tution of the profits. See Ropinson, PATENTs §§ 1136-37. See also Computing 
Scale Co. v. Toledo Computing Scale Co., 279 Fed. 648 (C. C. A. 7th, 1921). 

13 Profits from the unlawful use of a patented invention are the gains which the 
defendant obtained from the infringement over what he would have made by the 
use of any process or device otherwise available. Mowry v. Whitney, 14 Wall. 
620 (U. S. 1871) ; Am. Pneumatic Service Co. v. Snyder, 241 Fed. 274 (D.N. J. 
1917). 

14 MacBeth Evans Glass Co. v. L. E. Smith Glass Co., 21 F.(2d) 553 (W. D. 
Pa. 1927), modified in 23 F.(2d) 459 (C. C. A. 3d, 1927) ; Racine Engine & Mach. 
Co. v. Confectioners’ Mach. & Mfg. Co., 234 Fed. 876 (C. C. A. 7th, 1916) ; Oehring 
v. Fox Typewriter Co., 251 Fed. 584 (C. C. A. 2d, 1918); Armstrong v. Belding 
Bros. Co., 297 Fed. 728 (C. C. A. 2d, 1924). See 3 ROBINSON, op. cit. supra note 1, 
§ 1139. 

15 This problem arose in a recent case. The plaintiff’s patent covered a motor- 
cycle clutch, which was the first device really adapted to this use and which 
soon displaced the clutches of the prior art. The defendant company manufactured 
motorcycles with a clutch which was found to be an infringement. The patentee 
waived any claim for damages and asked for the entire profits made on the motor- 
cycle. Held, that the master be ordered to compute the plaintiff’s share of the 
entire profits by finding the proportion which the cost of the clutch bore to the 
cost of the entire machine. Ellett v. Klein, 22 F.(2d) 807 (E. D. Pa. 1927). 

16 Garretson v. Clark, 111 U. S. 120 (1883); Westinghouse v. New York Air 
Brake Co., 140 Fed. 545 (C. C. A. 2d, 1905). This state of the law was severely 
criticized. See Macomber, Damages and Profits in Patent Causes (1910) 10 Cot. 
L. Rev. 639. There were, however, cases which gave the plaintiff the entire profits, 
where apportionment proved impossible. Brennan & Co. v. Dowagiac Mfg. Co., 162 
Fed. 472 (C. C. A. 6th, 1908) (alternative holding); Dowagiac Mfg. Co. v. Su- 
perior Drill Co., 162 Fed. 479 (C. C. A. 6th, 1908). 

17 225 U.S. 604 (1912). 18 See (1913) 13 Cov. L. Rev. 628. 
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profits can be attributed to the infringing part. The finished article is 
sold as a whole; the price is single. The degree to which purchasers are 
influenced by the presence of the patented feature is unascertainable. 
Moreover, the selling qualities of an article are likely to be determined 
much more by advertising and good business management than by the 
presence of any single novel feature.*® Furthermore, the modern test of 
invention is so elusive, that an infringement is frequently practised in 
perfect good faith or in justifiable assertion of apparently valid rights. 
Thus, to deprive manufacturers and dealers of their entire profit on an 
article, a part of which is found to be an infringement, would seem un- 
warranted.” However, to grant merely a reasonable royalty where pre- 
cise apportionment of profits is unavailable would be far too.lenient to 
exert the necessary deterrent effect upon infringers.”* 

Acknowledging the impracticability of securing for the plaintiff the 
exact amount which his invention contributed to the defendant’s profits, 
and the undesirable result of forfeiture to either party, recent decisions 
have sought practicable rule of thumb solutions. Three such methods ** 
have been suggested and applied: first, the use of expert testimony; ** 
second, dividing the article into its component parts and allotting the 
profits among them according to their relative importance; ** third, 
giving the plaintiff that proportion of the profits which the cost of the 
infringing parts bears to the cost of the whole.*° The first two solutions 





19 There would, therefore, seem to be no reasonable basis for an argument that 
a manufacturer, who has reason to believe that some part of his product may be 
shown to be an infringement, must at his peril keep careful account of his separate 
profits therefrom. 

20 Even if the defendant is a conscious wrongdoer, he should not be penalized 
in this way, if substantial justice can otherwise be done. A somewhat similar doc- 
trine in the law of copyrights has been criticized. See (1927) 41 Harv. L. REv. 106. 

21 But the following cases adopted the rule: K-W Ignition Co. v. Temco Elec. 
Motor Co., 283 Fed. 873 (C. C. A. 6th, 1922) ; Clark v. Schieble Toy and Novelty 
Co., 248 Fed. 276 (C. C. A. 6th, 1917); B. F. Goodrich Co. v. Consolidated Rubber 
Tire Co., 251 Fed. 617 (C. C. A. 7th, 1918); A. Mecky Co. v. Garton Toy Co., 
277 Fed. 507 (E. D. Wis. 1921). The recent federal statute which permits its use 
may encourage its future adoption. See 42 Stat. 392 (1922), 35 U.S. C. A. (1928) 
§ 70. 
22 It has also been suggested that the profit made upon the infringing part or 
improvement might be found by comparing the profit made upon the whole article 
with the profit made upon the article without the infringing part. See Computing 
Scale Co. v. Toledo Computing Scale Co., supra note 12; Underwood Typewriter 
Co. v. Fox Typewriter Co., 220 Fed. 880 (C. C. A. 6th, 1915). 3 Rosinson, op. cit. 
supra note 1, § 1140. But it is submitted that too many fortuitous circumstances 
would make this solution entirely conjectural. 

23 Its use is specifically provided for in the Act of Feb. 18, 1922. 42 Srar. 
392, 35 U. S. C. A. (1928) § 70. See Herman v. Youngstown Car Mfg. Co., 
216 Fed. 604 (C. C. A. 6th, 1914); Kintner v. Atlantic Communication Co., 294 
Fed. 136 (S. D. N. Y. 1921) ; Dowagiac Mfg. Co. v. Deere & Webber Co., supra 
note 4. Expert testimony, with other general evidence, may be useful in finding a 
reasonable royalty. Munger v. Perlman Rim Corp., 275 Fed. 21 (C. C. A. 2d, 
1921) ; Malleable Iron Range Co. v. Lee, 263 Fed. 896 (C. C. A. 7th, 1920), aff’g 
247 Fed. 795 (E. D. Wis. 1918). 

24 Herman v. Youngstown Car Mfg. Co., supra note 23; Standard Scale & 
Supply Co. v. Cropp Concrete Mach. Co., 6 F.(2d) 447 (C. C. A. 7th, 1925); Su- 
perior Mach. Tool Co. v. Cincinnati Lathe & Tool Co., 284 Fed. 267 (C. C. A. 7th, 
I 


922). 
25 Coffield Motor Washer Co. v. Wayne Mfg. Co., 255 Fed. 558 (C. C. A. 8th, 
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are theoretically more closely equivalent to the ideal than the third. But 
there is an overbalancing objection to the former, namely, that the sum 
recoverable will be too variable. The third method, however, offers a 
recovery capable of an accurate estimate. In view of the close alliance 
between patent law and business interests, the courts should hesitate to 
inject an extremely variant factor into the defendant’s estimate of his 
business costs. Though occasional injustice in the insufficient apportion- 
ment of profits may result under the third rule, the discrepancy may be 
eliminated by an award, in the court’s discretion, of further damages, to 
cover the plaintiff’s actual loss. Until accounting methods permit a 
scientific adjustment, it would seem that a reasonable and practical 
solution, which gives due consideration to the several interests, should 
commend itself to the courts. 





METHOD oF PROOF IN HEARINGS OF MoTIONS FoR TEMPORARY IN- 
JUNCTIONS IN THE FEDERAL Courts.— Organized labor’s protest 
against “ government by injunction ” within the past thirty-five years * 
has been directed chiefly against the federal courts. This is partly 
explainable by the fact that injunctions at critical times in nation-wide 
strikes have issued mainly from these tribunals.* The grounds for dis- 





1918) ; Bush & Lane Piano Co. v. Becker Bros., 234 Fed. 79 (C. C. A. 2d, 1916); 
—_ Refrigerator Co. v. Am. Car & Foundry Co., 219 Fed. 565 (C. C. C. 3d, 
1915). 

Thus, in Coffield Motor Washer Co. v. Wayne Mfg. Co., supra, the defendant 
manufactured washing machines. The motors on these infringed the plaintiff’s 
patent, while the tubs and other parts were non-infringing. The cost of the motors 
with accessories represented 69.82% of the total cost of the machines. The court 
ordered judgment for the plaintiff for an amount equal to 69.82% of the total profits. 
This method was discussed and rejected in the following cases: Mason v. Graham, 
23 Wall. 261 (U.S. 1874) ; Standard Scale & Supply Co. v. Cropp Concrete Mach. 
Co., supra note 24; Page Mach. Co. v. Dow, Jones & Co., 238 Fed. 369 (S. D. N. Y. 
1916). Compare the somewhat analogous method often used in distributing 
the expenses of an entire business between infringing and non-infringing branches. 
Flat Slab Patents Co. v. Turner, 285 Fed. 257 (C. C. A. 8th, 1922) ; Union Elec. 
Welding Co. v. Curry, 279 Fed. 465 (C. C. A. 6th, 1922). 

1 See Stimson, The Modern Use of Injunctions (1895) 10 Pow. Scr. Q. 189; 
Allen, Injunction and Organized Labor (1894) 28 Am. L. Rev. 828; Dunbar, Gov- 
ernment by Injunction (1897) 13 L. Q. Rev. 347; Furesette, Government by In- 
junction (1910) 71 Cent. L. J. 5; Ralston, Government by Injunction (1920) 5 
Corn. L. Q. 424. 

2 Dean, Government by Injunction (1897) 9 GREEN BAG 540; Edwards, Gov- 
ernment by Injunction (1898) 57 ALB. L. J. 8; Gregory, Government by Injunction 
(1898) 1: Harv. L. Rev. 487; Witte, Results of Injunctions in Labor Disputes 
(1922) 12 Am. LABor Lec. REv. 197. 

3 Much comment has been aroused by the blanket injunctions issued on behalf 
of the United States against whole classes of striking workmen, such as that given 
in the famous Pullman strike or that granted in the great shopmen’s strike of 1922. 
In re Debs, 158 U. S. 564 (1895) ; United States v. Railway Employee’s Dep’t, 283 
Fed. 479 (N. D. Ill. 1922). The seeming ease with which these orders may be ob- 
tained in the federal courts may afford another explanation of labor’s attitude 
toward the federal courts. This jurisdiction has been growing rapidly since the 
first injunction was given in 1891, and President Green of the American Federation 
of Labor, testifying before the House Committee on the Judiciary, recently declared 
that 700 such orders were granted by the federal courts in 1927. See U.S. Daily, 
Feb. 16, 1928, p. 2- 
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satisfaction are not always articulate, but it is manifest that fault has 
not been found with the substantive law which has been applied, but 
with the injunction as a remedy. Equity jurisdiction in this class of 
cases is now too firmly established in the federal courts to warrant dis- 
cussion,* and it is doubtful whether efforts to obtain complete statutory 
abolition of this form of relief will be successful.° However, proce- 
dural changes in the administration of the injunctive relief seem advis- 
able to minimize the grounds for attack on the federal judiciary and to 
maintain the confidence of the labor class in its integrity.® 

In almost every labor dispute which arises in the federal courts a tem- 
porary injunction is given.’ The issuance of such a temporary injunction 
depends upon questions of fact, and, at present, the accepted mode of 
proof employed to acquaint the court with the facts is the affidavit. In 
these labor cases the counsel who prepare the affidavits and the affiants 
themselves ® are often so engrossed in the struggle and so anxious to 
present their side of the case in as favorable a light as possible, that they 
are not over-scrupulous to disclose the whole truth. Exaggerations, 
falsehoods, and half-truths are apt to make up the contents of these 
affidavits, with the result that they are utterly worthless to the judge 





4 In Jn re Debs, supra note 3, the Supreme Court decided for the first time that 
the lower federal courts had jurisdiction to grant injunctions in labor disputes. The 
case has often been cited for several other propositions, but since it arose on a habeas 
corpus proceeding, jurisdiction was the only point which was passed upon, and on 
that point the case has been universally followed. Toledo, Ann Arbor, etc. Ry. v. 
Pennsylvania Co., 54 Fed. 730 (C. C. N. D. Ohio 1893) ; Hitchman Coal & Coke Co. 
v. Mitchell, 245 U. S. 229 (1917); Am. Steel Foundries v. Tri-City Cent. Trades 
Council, 257 U.S. 184 (1921). 

5 Efforts of labor leaders resulted in the passage of the Clayton Act in 1914, and 
it was thought that by § 20 of that statute the power of the federal courts to grant 
injunctions in these disputes would be greatly diminished. See 38 Stat. 730 (1914), 
29 U.S.C. A. (1928) § 52. This act, however, was interpreted to make no change in 
the existing common law rules. Am. Steel Foundries v. Tri-City Cent. Trades 
Council, supra note 4. Since then new efforts have been made to obtain the re- 
striction of the use of the injunction by statute, and at present a bill with that 
object in view is being considered by Congress. See S. 1482, 7oth Cong., 1st Sess., 
introduced by Senator Shipstead of Minnesota. Similar bills are before the House 
Judiciary Committee. H. R. 7759, 8237, 7oth Cong., rst Sess. 

6 There is a real danger that the federal courts will suffer a loss of prestige be- 
cause of the unfavorable attitude taken by the laborer who feels that relief is thus 
given summarily because the courts are on the side of capital. See Chaffee, Progress 
of the Law — Equitable Relief Against Torts (1921) 34 Harv. L. Rev. 388, 406. 

7 This discussion is limited to the mode of proof used on motions for tem- 
porary injunctions. The act of June 1, 1872 introduced into the federal procedure 
a restraining order with features distinguishing it from the temporary injunction. 
See 17 Stat. 197. Since that time, however, the power to issue such orders without 
notice has been greatly restricted, and the stringent requirements laid down in § 17 
of the Clayton Act make the use of this form of order an infrequent occurrence. 
See 38 Star. 737 (1914), 28 U.S. C. A. (1928) § 381. There are very few cases in 
which a temporary restraining order has been given and there is not much danger 
that the courts will try to avoid the manifest purpose of § 17 of the Clayton Act. 

8 Great Northern Ry. v. Local Great Falls Lodge, etc., 283 Fed. 557 (D. Mont. 
1922) ; New York, etc. Ry. v. Railway Employee’s Dept., 288 Fed. 588 (D. Conn. 
1923). See 3 Street, Feprrat Equity PRAcTice (1909) § 2321; Dobie, FEDERAL 
JurRIspIcTION (1928) § 189. 

® In most cases the affiants for the employer are hired detectives who have an 
interest to get information favorable to the employer, and who can easily stir up 
a little trouble themselves so as to give their story some foundation in fact. See 
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as a guide to the true factual and economic situation *° on which his 
decision must be based.1* The consequences of an erroneous issuance of 
a temporary injunction are drastic in these labor cases. The injunction 
is nearly always sufficiently effective to break a strike, and to secure cor- 
responding irretrievable advantages for the employer. An appeal from 
the award of the temporary injunction is useless, for the trial judge’s 
findings of fact, being a discretionary matter, will seldom be disturbed; ** 
and by the time of the final hearing on the merits, the difficulty is over 
and the employer has won.** 

The argument made for proof by affidavit is that speed is required in 
order to retain the effectiveness of the temporary injunction. Whether 
accuracy should be thus sacrificed for speed is doubtful.** Moreover, the 
question of expediency is relative, for by statute no temporary injunc- 
tion can be granted by the federal courts without notice to the other 
party.*® After such notice, at least a week’s grace is necessary to permit 
the other party to prepare counter-affidavits.‘* Under such a system it is 





Great Northern Ry. v. Brosseau, 286 Fed. 414, 416 (D. N. D. 1923). On the 
part of the striking workmen the affidavits are generally furnished by labor agita- 
tors who are professional witnesses and who are well versed in giving information 
calculated to influence the court their way. See Consolidated Steel & Wire Co. v. 
Murray, 80 Fed. 811, 815 (C. C. N. D. Ohio 1897); Gill Engraving Co. v. Doerr, 
214 Fed. 111, 116 (S. D. N. Y. 1914). 

10 The federal judge is, of course, too far removed from the struggle to have 
any knowledge of it gained outside of the affidavits, and from these he cannot hope 
fully to comprehend the significance of the issues involved. The affidavits are 
usually confined to descriptions of specific acts of violence or certain practices al- 
leged to be illegal, but the full history and economic ramifications of the dispute are 
not given in detail. 

11 In Great Northern Ry. v. Brosseau, supra note 9, Amidon, J.,.in speaking 
of the affidavit, said, “ The most serious complaint which can be made against in- 
junctions which have become so prominent a part of the law in dealing with strikes 
in the United States is the fact that the courts have become accustomed to decide the 
most important questions of fact, often involving the citizen’s liberty, upon this 
wholly untrustworthy class of proof.” 

12 Formerly the action of the trial court in granting a preliminary injunction 
was not reviewable on appeal, but such a review is now provided for by § 129 of 
the Judicial Code. See 36 Star. 1134 (1911), 43 STAT. 937 (1925), 28 U. S.C. A. 
(1927) § 227. Under this act it is universally held that the action of the trial court 
will not be disturbed unless it amounts to an abuse of discretion. Meccano, Ltd. v. 
John Wanamaker, 253 U. S. 136 (1920) ; City of Amarillo v. Southwestern Tel. & 
Tel. Co., 253 Fed. 638 (C. C. A. 5th, 1918) ; Goldwyn Pictures Corp. v. Goldwyn, 
296 Fed. 391 (C. C. A. 2d, 1924). 

18 See Frey, THE LaBor Injunction (1922) 85. The courts usually require a 
bond from the party in whose favor the temporary injunction is given, but suits 
on such bonds are rarely brought. Furthermore, pecuniary recovery, if calculable, 
could not be fair compensation for the benefits to be derived through the strike. 

14 In Hopkins v. Oxley Stave Co., 83 Fed. 912, 925 (C. C. A. 8th, 1897), Cald- 
well, J., in his dissenting opinion, speaking of the argument urged on behalf of the 
injunction as a means of administering the criminal law, used the following language 
which is equally applicable to the argument advanced in the text: ‘“‘ Those who 
justify or excuse mob law do it on the ground that the administration of criminal 
justice in the courts is slow and expensive and the results sometimes unsatisfactory.” 

15 38 Stat. 737 (1914), 28 U.S. C. A. (1928) § 381. See Veitia v. Fortuna Es- 
aie “ Fed. 256 (C. C. A. 1st, 1917) ; Franz v. Franz, 15 F.(2d) 797 (C. C. A. 

» 1926). 

16 Where a temporary restraining order is given, a long interval is generally 
allowed to elapse between the time of its issuance and the hearing. Staudte & 
Rueckoldt Mfg. Co. v. Carpenter’s Dist. Council, 12 F.(2d) 867 (C. C. A. 8th, 1926) 





gi2 HARVARD LAW REVIEW 


difficult to see how the affidavit as a time saver enjoys any great advan- 
tage over a system of oral testimony." 

A requirement that no temporary injunction should be issued without 
a hearing of oral testimony in open court would, of course, have immense 
advantages over the affidavit system now used.’* From seeing and hear- 
ing the witnesses the judge could draw conclusions as to their credibility, 
and opportunity would be given for cross-examination so that the chances 
of arriving at a correct conclusion as to the facts involved would be 
enormously increased. The essential witnesses would necessarily be 
those engaged in the struggle, who wuuld be close at hand, and obtaining 
such witnesses would consume no more time than preparing affidavits. 
The rule as to the amount of proof necessary to obtain such an injunc- 
tion need not be altered so that the hearing on this motion would not be 
as elaborate or protracted as the final trial. 

Many of the federal courts have realized the necessity of obtaining oral 
testimony on important questions of fact in these labor disputes before 
granting the temporary injunction.’® An addition to the equity rules 
might well be made in order to establish oral testimony in open court as 
the usual method of proof on which to grant temporary injunctions in 
labor disputes, where the important interests involved demand that this 
relief be administered with utmost accuracy —a result which the affi- 
davit method is ill-calculated to attain. Under such a regulation, the 
power of the court to grant temporary injunctions would not be sub- 
stantially impaired, for the change would apply only to a limited class 
of cases in order to accomplish a special purpose. 





(two months); Great Northern Ry. v. Brosseau, supra note 9 (three months) ; 
United States v. Railway Employee’s Dep’t, supra note 3 (two months). When no 
restraining order is given, the hearing is usually held more promptly, but no case has 
been found where less than five days elapsed between the filing of the bill and the 
hearing of the motion. See Kroger Grocery & Baking Co. v. Retail Clerks’ Ass’n, 
250 Fed. 890 (E. D. Mo. 1918) ; Portland Terminal Co. v. Foss, 283 Fed. 204 (D. Me. 
1922); Local No. 7 of Bricklayers’ Union v. Bowen, 278 Fed. 271 (S. D. Tex. 
1922); Bittner v. West Virginia-Pittsburgh Coal Co., 15 F.(2d) 652 (C. C. A. 4th, 
1926). 

17 The argument would have great weight if made on behalf of such proof as 
a basis for a restraining order. The latter device is necessarily granted ex parte 
and its purpose is to prevent irreparable damage which might be caused through 
the delay involved in giving notice, so that the affidavit is perhaps the only method 
of proof which can be used. Industrial & Mining Guarantee Co. v. Electrical Supply 
Co., 58 Fed. 732 (C. C. A. 6th, 1893) ; Thullen v. Triumph Elec. Co., 212 Fed. 143 
(C. C. A. 3d, 1914). See Dost, op. cit. supra note 8, § 173. 

18 The change made by Rule 46 of the Equity Rules of 1912 (see 226 U. S. 661) 
whereby testimony in open court has been substituted for the old method of using 
depositions at the final trial, has been commended on all sides. See Lane, Federal 
Equity Rules (1922) 35 Harv. L. Rev. 276, 291; Donte, op. cit. supra note 8, § 186. 

® See N. Y., N. H. & H. R. R. v. Railway Employee’s Dep’t, 288 Fed. 588, 593 
(D. Conn. 1923) ; King v. Weis & Lesh Mfg. Co., 266 Fed. 257 (C. C. A. 6th, 1920) ; 
Montgomery v. Pacific Elec. Ry., 258 Fed. 382, 387 (C. C. A. oth, rgr9) ; Borderland 
Coal Corp. v. International Organization, U. M. W. A., 275 Fed. 871, 872 (D. Ind. 
1921). In some federal district courts there is a rule empowering the courts 
to have some witnesses examined when it appears that the motion for a temporary 
injunction cannot properly be disposed of on affidavits. See 3 Street, op. cit. 
supra note 8, § 2321. 
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ABATEMENT AND REVIVAL — SURVIVAL OF ACTION — CLAIM BASED UPON 
BREACH OF AN IMPLIED WARRANTY.— The plaintiff brought an action 
against several defendants for the breach of an implied warranty that food 
which he had ordered was fit for human consumption. One of the defendants 
died, and the plaintiff moved to have his executors substituted. By statute it 
was provided that “ actions upon contract may be maintained by and against 
executors,” and that all actions for a wrong done to another shall survive, but 
that this “ shall not extend to an action for personal injuries.” N.Y. DEcE- 
DENT EstaTE Law (1909) §§ 116, 120. The lower court denied the motion, 
and the plaintiff appealed. Held, that since the action was brought to recover 
for personal injuries, it does not survive the death of the defendant. Order 
affirmed. Bernstein v. Queens County Jockey Club, 222 App. Div. 191, 225 
N. Y. Supp. 449 (1927). 

In the absence of statute, the survivability of an action does not depend 
upon whether its form is or is not ex contractu but rather whether the dam- 
ages recoverable are for personal or non-personal injuries. Jenkins v. French, 
58 N. H. 532 (1879); Stebins v. Palmer, 1 Pick. 71 (Mass. 1822). Thus an 
action for breach of promise to marry wherein the plaintiff’s injury is purely 
personal, abates upon the death of either party. Quirk v. Thomas, [1916] 
1 K. B. 516; Warner v. Benham, 126 Wash. 393, 218 Pac. 266 (1923). See 
(1915) 28 Harv. L. Rev. 701. But where special damages can be proved, it 
seems that death will not defeat recovery. See Chamberlain v. Williamson, 
2M. & S. 408, 415 (1814); Finlay v. Chirney, 20 Q. B. D. 494, 500 (1887); 
(1925) 34 A. L. R. 1363, 1365. Where a medical practitioner fails in his con- 
tractual undertaking to render proper and skilfu! treatment, the same rule is 
applied. Vittum v. Gilman, 48 N. H. 416 (1869); Boor v. Lowrey, 103 Ind. 
468, 3 N. E. 151 (1885). And if a common carrier breaks its implied promise 
of safe transportation, an action based exclusively upon the personal injuries 
sustained will not survive. Webber v. St. Paul City Ry., 97 Fed. 140 (C. C. A. 
8th, 1899). Contra: Winnegar’s Adm’r v. Central Passenger Co., 85 Ky. 547, 
4 S. W. 207 (1887). But if the estate of the deceased plaintiff has been 
depleted, the personal representative may obtain redress to this extent. 
Kelley, Adm’x v. Union Pac. Ry., 16 Colo. 455, 27 Pac. 1058 (1891); Brad- 
shaw v. Lancashire & Yorkshire Ry., 10 C. P. 189 (1875); Daly v. Dublin, 
Wicklow & Wexford Ry.,L. R. 30 Ir. 514 (1891). In denying all recovery to 
the claimant in the principal case, the court seems to encroach upon this ex- 
ception to the general rule which permits an action to survive to the amount 
of actual pecuniary loss incurred. Moreover, it is to be regretted that the 
court did not give a more liberal construction to the statutory provisions, 
instead of in effect applying the barbarous maxim, actio personalis moritur cum 
persona. Cf. Harris v. Nashville Trust Co., 128 Tenn. 573, 162 S. E. 584 
(1913); Hooper, Adm’r v. Gorham, 45 Me. 209 (1858); Pottock, Torts 
(12th ed. 1923) 63; SALMOND, Torts (6th ed. 1924) § 22. 


BANKRUPTCY — PARTNERSHIP — RIGHT OF CORPORATE CREDITOR TO PAar- 
TICIPATE IN DISTRIBUTION OF BANKRUPT STOCKHOLDER’S Assets. — The con- 
stitution of California provides that each stockholder of a corporation shall 
be personally liable for such proportion of all its debts contracted during the 
time he was a stockholder as the amount of the stock owned by him bears to 
the whole subscribed capital stock. Cat. Const. art. 13, §3. The plaintiff 
filed a claim based upon this constitutional liability in bankruptcy proceedings 
against one Rothchild. The claim was disallowed by the defendant referee 
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on the ground that the liability of a stockholder in a California corporation is 
in the nature of a partnership obligation and should be governed by § 5(f) of 
the Bankruptcy Act. This section provides that the net proceeds of the indi- 
vidual estate of each partner shall be applied to the payment of his individ- 
ual debts. 30 Stat. 548 (1899), 11 U. S. C. A. (1927) §23(f). From 
a decree affirming the disallowance of its claim, the plaintiff appealed. Held, 
that the shareholder’s constitutional liability did not make him a partner 
and thus the plaintiff was entitled to prove its claim. Judgment reversed. 
a Company of California v. Dunn, 19 F.(2d) 318 (C. C. A. oth, 
1927). 

Due to the absence of a definition of the word “ partnership” in the Bank- 
ruptcy Act, the common law conception would be used in interpreting § 5. 
Consequently, § 5(f) would apply to the general partners of a limited part- 
nership because they have all the rights and liabilities of a common law 
partner. N. Y. PartNersHip Law (1919) §98; N. D. Comp. Laws ANN. 
(1913) §§ 6443, 6451. It would not apply to the special partners because they 
do not have such rights and liabilities. Oxia. Comp. Stat. ANN. (1921) 
§§ 8150, 8166; S. D. Rev. Cope (1919) §§ 1352, 1359. Likewise, a joint stock 
association, being a common law partnership, would come within § 5(f) if 
liability of the partners had not been removed by contract and adjudication 
were had under §5. Burkhart v. German-Am. Bank, 137 Fed. 958 (S. D. 
Ohio 1904). If there were no personal liability of the individual members, 
adjudication would no doubt be had under the provision in § 4 which makes 
provision for an unincorporated company. 30 Stat. 547 (1899), 11 U.S.C.A. 
(1927) §22(b). A more difficult problem arises when a limited partnership is 
invalid and the special partners are held to full liability. Section 5(f) would 
probably be applied. Cf. Sharp v. Hutchinson, 100 N. Y. 533, 3 N. E. 500 
(1885); Strang v. Thomas, 114 Wis. 599, 91 N. W. 237 (1902). But cf. 
McKnight v. Ratcliff, 44 Pa. 156 (1863). See also Giles v. Vette, 263 U. S. 
553 (1924). It is likely that the same result would be reached when a de 
facto corporation can be collaterally attacked and the associates held liable as 
partners. Cf. Jn re Mendenhall, Fed. Cas. No. 9425 (D. Minn. 1874). See 
Davis v. Stevens, 104 Fed. 235, 238 (D. S. D. 1900). See also Dodd, 
Partnership Liability of Stockholders in Defective Corporations (1927) 40 
Harv. L. Rev. 521. But it has been pointed out that the fact that full lia- 
bility is imposed upon the associates does not make them common law 
partners. See Magruder, A Note on Partnership Liability of Stockholders in 
Defective Corporations (1927) 40 Harv. L. Rev. 733. Under the common 
law conception of a partnership and under this view as to imposed liability, 
the principal case is correctly decided. See James v. Atlantic Delaine Co., 
Fed. Cas. No. 7179 at 302 (D. R. I. 1875). Similarly, the partial liability of 
its members does not prevent an organization which in all other respects re- 
sembles an ordinary corporation from being one within the meaning of § 1(6) 
of the ‘eae Act. Cf. 36 Stat. 839, §4 (1911), 11 U. S.C. A. (1927) 
§ 22(b). 


CARRIERS — REGULATION: RatES— NECESSITY OF INVESTIGATING NEEDS 
oF CoNNECTING CarriERS BerorE RepucinG Divisions. — The plaintiff was 
a “tap-line ” carrier engaged solely in transportation of freight. Over ninety 
per cent of its entire business was furnished by a corporation which owned all 
but five shares of its stock. Prior to 1920 the plaintiff and connecting carriers 
established through rates by voluntary agreement. These were modified in 
accordance with permission given to all railroads by the Interstate Commerce 
Commission. Ex parte 74, 58 I. C. C. 220 (1920); Matter of Reduced Rates, 
68 I. C. C. 676 (1922). Section 15(6) of the Transportation Act of 1920 
empowers the Commission to alter divisions retroactively where the joint 
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rates in question had been fixed in obedience to its order or finding. 41 STAT. 
485, 49 U. S. C. A. (1928) § 156. On August 1, 1921, the Commission on 
its own motion began proceedings to investigate the share which the plaintiff 
was then receiving. It found that the plaintiff was a common carrier, and 
that its share was so excessive as to constitute in substance a rebate to the 
proprietary company. 68 I. C. C. 375 (1922). After hearing evidence con- 
cerning only the plaintiff, the Commission prescribed a smaller division to be 
given to the plaintiff in the future and ordered an adjustment on the same basis 
on divisions made from August 1, 1922, to the time of the decree. 88 I. C. C. 
62 (1924); 104 I. C. C. 415 (1925). A statutory court dismissed the plaintiff’s 
bill for an injunction. The plaintiff appealed. Held, that the Commission had 
no jurisdiction to order the retroactive adjustments, the agreements as to 
joint rates not having been made pursuant to an order of the Commission 
within the meaning of § 15(6) of the Transportation Act; and that it was 
improper to prescribe smaller divisions for one carrier, without having evi- 
dence adduced concerning the needs of the connecting carriers benefited 
thereby. Decree reversed. Brimstone R. R. & Canal Co. v. United States, 
48 Sup. Ct. 282 (U.S. 1928). 

Since the Commission’s interpretation of the statute would have made 
almost all present rate agreements involuntary and thus subject to retroactive 
adjustment, the Court’s construction seems to be more reasonable. Cf. 
Marion & Eastern Ry. v. C. & E.1. R. R., 96 1. C. C. 402 (1925). Concern- 
ing the taking of evidence, the instant case leaves open the question of how 
much evidence concerning the connecting carrier will be sufficient. Cf. United 
States v. Abilene & So. Ry., 265 U.S. 274 (1924). Where groups, and not 
individual carriers are concerned, and where there is a necessity for immediate 
increase in the divisions accorded to carriers in one group in order to keep 
them functioning, evidence as to one railroad, taken as typical of all, is suffi- 
cient. New England Divisions Case, 261 U. S. 184 (1922). However, the 
question remains open whether the Commission may order readjustment be- 
tween groups without specifying the allocation within the group; and whether 
more complete evidence might not be required if it were a question of reducing 
the divisions of one carrier or group because it was receiving too much. See 
41 Stat. 485 (1920), 49 U.S.C. A. (1928) § 156. Since the Commission had 
found that the connection between the tap line and the proprietary company 
made existing divisions tantamount to a rebate, its order might have been sus- 
tained on this ground. See The Tap Line Cases, 234 U.S. 1, 29 (1913). But 
earlier cases, allowing the fixation of maximum rates on the ground of dis- 
crimination against other tap lines, are not necessarily authority for dis- 
regarding the fiction of the tap line’s corporate entity. Cf. O’Keefe v. 
United States, 240 U. S. 294 (1916). And since excess earnings of the tap 
line may be recaptured before they reach the proprietary company, the rebate 
pe “ be prevented. See 41 Strat. 488 (1920), 49 U. S. C. A. (1928) 

15(a). 


CoNSTITUTIONAL Law — DvE Process oF LAW: CRIMINAL PROSECUTIONS 
— VALIDITY OF PROCEEDINGS BEFORE AN INTERESTED JUDGE. — The defendant 
was arrested for violation of the liquor laws of Ohio, and was tried before a 
justice of the peace, who had jurisdiction to try such cases without a jury. 
Onto GEN. Cope (Page, 1926) §§ 6212-18. The justice was given the costs as 
part of his salary; and such costs were paid by the defendant only in case of 
conviction. The defendant made no objection to the disqualification of the 
justice. He was convicted and fined. Thereafter the Supreme Court held that 
the Ohio procedure was a denial of due process of law. Tumey v. Ohio, 273 
U.S. 510 (1927). The defendant then appealed to the state supreme court, 
claiming that a constitutional question was involved. Held, that since the 
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objection had not been taken at the trial, the defendant had waived it. Con- 
viction affirmed. Tari v. State, 159 N. E. 594 (Ohio 1927). 

At common law, a trial before a disqualified judge was voidable, not void. 
Fowler v. Brooks, 64 N. H. 423, 13 Atl. 417 (1887). See 84 Am. Dec. 114, 
126 (1863). And the defect was waived unless timely objection was made. 
1 Biack, JUDGMENTS (1891) § 174; 1 FREEMAN, JUDGMENTS (4th ed. 1892) 
§§ 144-46. Similarly, under most statutes, if the objection is not taken at 
the earliest opportunity, the proceedings are entirely valid. See Washington 
Fire Ins. Co. v. Hogan, 139 Ark. 130, 213 S. W. 7 (1919); State ex rel. Jacobs 
v. District Court, 48 Mont. 410, 138 Pac. 1091 (1914); State ex rel. Lefebvre 
v. Clifford, 65 Wash. 313, 118 Pac. 40 (1911). Contra: Clark v. Freeman, 
5 Vt. 122 (1833); Oakley v. Aspinwall, 3 N. Y. 547 (1850). An additional ele- 
ment, however, is involved in the principal case, since the defect in the pro- 
ceedings was such as to constitute a deprivation of due process of law. 
Tumey v. Ohio, supra. See (1927) 40 Harv. L. Rev. 1149. Accordingly, 
it might be urged that the conviction was a nullity. Cf. Clark v. Freeman, 
supra; Oakley v. Aspinwall, supra. But-the justice was competent for some 
purposes at least and, under the circumstances, it seems that the general rule 
that constitutional questions must be raised at the trial would be applicable. 
Lohmeyer v. St. Louis Cordage Co., 214 Mo. 685, 113 S. W. 1108 (1908); 
Haussener v. United States, 4 F.(2d) 884 (C. C. A. 8th, 1925). Cf. State v. 
Rawls, 161 La. 628, 109 So. 146 (1926). But the further question remains as 
to whether the defendant’s failure to object was really a waiver. A federal dis- 
trict court in a similar case granted habeas corpus, on the ground that, since 
the defendant did not know of his right until after the Tumey decision, it 
would be arbitrary to hold that he had waived it. Ex parte Baer, 20 F.(2d) 
o12 (E. D. Ky. 1927). But this result is practically unique. See (1927) 40 
Harv. L. Rev. 997. It seems that the Ohio court has been wise to leave un- 
disturbed the innumerable cases hitherto decided under its system. 


CoNSTITUTIONAL LAw — DvE Process oF LAw: TAXATION — SUCCESSION 
TAX ON INTERESTS IN A REVOCABLE TRUST CREATED BEFORE ENACTMENT OF 
TAXING STATUTE. — In 1905, a resident of Massachusetts created a trust with 
income to himself for life, then to his two children for life with remainders 
over, and reserved a power to alter or revoke the trust with the consent of one 
trustee. Subsequently, the legislature provided that whenever any person 
possessing a power of appointment derived before 1907 should fail to exercise 
it within the time allowed therefor, a disposition of property subject to the suc- 
cession tax should be deemed to have taken place. Mass. Gen. Laws (1921) 
c. 65, § 2. In 1916, another statute provided that all property passing by deed 
or grant intended to take effect in possession or enjoyment after the death of 
the grantor should be subject to the succession tax. Mass. Gen. Laws (1921) 
c. 65, § 1. The settlor died in 1920 without having revoked the trust, and the 
Massachusetts court held the beneficiaries’ interests subject to the tax. The 
children appealed on the ground that the statutes deprived them of property 
without due process of law by imposing a succession tax on an interest which 
had vested prior to its enactment. Held, that the interests are taxable, for the 
privilege of succession has not been exercised until the gift is in fact complete. 
Judgment affirmed. Saltonstall v. Saltonstall, 48 Sup. Ct. 225 (U.S. 1928). 

The Supreme Court adopted the state court’s interpretation of the statute 
as including a power of revocation within the term “ power of appointment.” 
Although technically the appellants’ interests vested when the trust was 
created, the Court looked to the substance rather than to the form and refused 
to follow for purposes of taxation the somewhat artificial distinctions of the 
law of future interests. Cf. Bullen v. Wisconsin, 240 U. S. 625 (1916). As 
long as the power of revocation existed, the beneficiaries of the trust had 
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scarcely more substantial interests than that of a prospective heir at law; 
consequently, a tax statute enacted before the interests became indefeasible 
was not in any true sense a retroactive burden on the succession to property. 
Minot v. Stevens, 207 Mass. 588, 93 N. E. 973 (1911); Burnham v. Treasurer, 
212 Mass. 165, 98 N. E. 603 (1912); Montague v. State, 163 Wis. 58, 157 
N. W. 508 (1916). But the New York courts have persistently maintained the 
opposite view and hold the succession non-taxable even though the benefi- 
ciary’s interest was only contingent before the enactment of the taxing statute. 
Matter of Lansing, 182 N. Y. 238, 74 N. E. 882 (1905); Matter of Chauncey, 
102 Misc. 378, 168 N. Y. Supp. 1ro1g (1918). Cf. Commonwealth v. Mc- 
Cauley’s Ex’r, 166 Ky. 450, 179 S. W. 411 (1915). The ratio decidendi of 
those cases seems to be that he who takes in default of appointment takes only 
through the original gift, and any attempt to tax is retroactive. It is not clear 
in the principal case whether the tax was upheld because it was enacted before 
the life interest vested in enjoyment or because it was enacted before the life 
interest vested indefeasibly in the technical sense. The distinction would have 
been material if the trust had not been revocable. Could the state then have 
taxed the appellants’ interests under the 1916 statute on the ground that their 
indefeasibly vested life estates became certain of enjoyment only at the death 
of the donor? Various courts have answered this question in the negative. 
Miller v. McLaughlin, 141 Mich. 425, 104 N. W. 777 (1905); Commonwealth 
v. Wellford, 114 Va. 372, 76 S. E. 917 (1913); Houston’s Estate, 276 Pa. 
330, 120 Atl. 267 (1923). 


CoNSTITUTIONAL Law— SEPARATION OF POWERS— CONGRESSIONAL AT- 
TACHMENT OF RECUSANT COMMITTEE WITNESS. — The petitioner was sub- 
poenaed by a Senate committee. He refused to answer certain questions, 
although not on the ground of self-incrimination. The Senate thereupon 
ordered its sergeant-at-arms to arrest him and bring him before the bar of the 
Senate to answer such questions as might be propounded, and to keep him in 
custody to await the further order of the Senate. The petitioner obtained a 
writ of habeas corpus. Held, that the refusal to testify was unjustified, and 
that the attachment was legal. Writ discharged and the petitioner remanded. 
In the Matter of Stewart, reported in U. S. Daily, Feb. 24, 1928, p. 3618 
(D. C. Sup. Ct.). 

Although the petitioner had been summoned before a committee, he is to be 
treated as if he had been subpoenaed by the Senate, since for the purpose of 
the investigation the committee represents the Senate. McGrain v. Daugherty, 
273 U. S. 135 (1927). He could therefore have been attached by the Senate 
for contempt. Stewart v. Blaine, 1 MacArth. 453 (D.C. Sup. Ct. 1874). Cf. 
People v. Keeler, 99 N. Y. 463, 2 N. E. 615 (1885); Burnham v. Morrissey, 14 
Gray 226 (Mass. 1859) (state legislatures). See 3 Hinps, PRECEDENTS OF THE 
House OF REPRESENTATIVES (1907) c. 53. Cf. Landis, Constitutional Limita- 
tions on the Congressional Power of Investigation (1926) 40 Harv. L. REv. 
153. But the Senate was not without precedent in ordering the petitioner ar- 
rested and brought before the bar to answer questions in general. McGrain 
v. Daugherty, supra. See 3 H1nps, op. cit. supra, §§ 1666, 1707, 1720. Even 
if this warrant exceeds the judicial practice, there is a counterbalancing limita- 
tion on the power of Congress, since it can imprison contumacious witnesses 
only to compel them to answer, and not for the sake of punishment. See 
Marshall v. Gordon, 243 U. S. 521, 542 (1917). And the petitioner’s liberty 
was probably no more restricted than if he had been cited for contempt, since 
in the latter case, in accordance with Congressional custom, he would doubt- 
less not have been discharged until he had satisfied the committee which had 
subpoenaed him. The use of this procedure in the Daugherty case was not 
due to any facts peculiar to that case alone, for though the witness there had 
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not appeared at all, the warrant need not have been so broad. It could have 
been used merely to compel his attendance, subsequent proceedings being 
relied upon to compel him to answer specific questions. There would there- 
fore seem to be no distinction, on principle, between the two cases. The war- 
rant might, however, be criticized in that it committed the prisoner to await 
the further order of the Senate, for unless treated as surplusage, such a pro- 
vision might extend beyond the answering of pertinent questions. Cf. (1927) 
22 Ii. L. Rev. 194; (1928) ibid. 883. 


CoRPORATIONS — DISREGARDING THE CoRPORATE FicTioN— EFFECT oF 
Reswwent AGENT Law oN CORPORATION WITH NON-RESIDENT STOCKHOLDERS. 
— A statute provided that no person might be licensed to act as an insurance 
agent in the state unless he was a resident thereof. Onto Gen. Cope (Page, 
1926) §644. Mandamus was brought by the state of Ohio on the relation 
of an Ohio corporation to compel the defendant, the state superintendent of 
insurance, to issue to the corporation a license to act in the capacity of a 
resident insurance agent. The majority of the stock of the corporation was 
held by a foreign corporation. The defendant demurred. Held, that the 
corporate entity will be ignored in order to prevent the circumvention of the 
statute. Demurrer sustained. State ex rel Johnson & Higgins Co. v. Safford, 
159 N. E. 829 (Ohio, 1927). 

Since the statute looked primarily to the personal qualifications of those 
seeking to conduct a local insurance agency, it might reasonably have been 
interpreted as forbidding the issuance of a license to a corporation, regardless 
of who might hold its stock. Cf. La Tourette v. McMaster, 248 U. S. 465 
(1919). The court, however, in ignoring such a possibility, gives further evi- 
dence of the growing tendency to override the corporate conception in situa- 
tions which perhaps do not call for such an unorthodox approach. Cf. State 
Trust & Sav. Bank v. Hermosa Land & Cattle Co., 30 N. M. 566, 240 Pac. 
469 (1925); Seymour v. Woodstock Co., 281 Ill. 84, 117 N. E. 729 (1917); 
First Nat. Bank of Chicago v. Trebein, 59 Ohio St. 316, 52 N. E. 834 (1898). 
See (1918) 31 Harv. L. Rev. 894; (1926) 39 Harv. L. Rev. 652. If the 
statute could not be so interpreted, it would seem merely that the legislature 
has failed to provide for the case that has arisen, and that any correction to 
be made is clearly a legislative and not a judicial function. But cf. United 
States v. Milwaukee Refrigerator Transit Co., 142 Fed. 247 (C. C. E. D. Wis. 
1905). It is not to be denied that equity should, on the proper facts, restrain 
the unconscionable use of any legal right. See (1910) 23 Harv. L. REv. 216. 
But since a doctrine which calls for the overriding of what the legislature has 
denominated a legal unit is likely to lead to confusion, it should be cautiously 
applied. And it is suggested that it should never be used to circumvent a 
legislative omission. 


CrrmiInAL Law — Parpon — Errect As OBLITERATING CoNvICcTION. — The 
accused was convicted of felony and given a suspended sentence. During 
the pendency of the suspension, he was convicted of another felony, but the 
governor pardoned the second offense. A statute provided that if one who 
has been granted a suspended sentence is finally convicted of any other felony 
pending the suspension, he may be retaken, and, upon hearing proof, the court 
shall pronounce sentence upon the original judgment of conviction. Tex. 
Rev. Crim. Stat. (1925) § 779. The accused was retaken, judgment pro- 
nounced, and he appealed. Held, that the pardon obliterated the second con- 
viction together with its consequences, and thus the basis of the right of the 
state to have him sentenced had been destroyed. Judgment reversed. 
Sanders v. State, 1 S. W. (2d) go1 (Tex. Cr. App. 1928). 

Pronouncement of judgment on the suspended sentence, though a conse- 
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quence of the second conviction, would seem not to be a punishment for it, 
and therefore should not be remitted by the pardon. Cf. Williston, Does a 
Pardon Blot Out Guilt? (1915) 28 Harv. L. REv. 647, 655. Moreover, since 
pronouncement is apparently grounded upon the fact, rather than upon the 
subsistence, of conviction, it should not be precluded, since by the better view, 
a pardon does not obliterate the fact of conviction. Nelson v. Commonwealth, 
128 Ky. 779, 109 S. W: 337 (1908). Contra: Edwards v. Commonwealth, 
78 Va. 39 (1883). Thus it has been held, under a statute providing greater 
punishment for a second conviction, that a prior offense counts, even though 
pardoned. Carlesi v. New York, 233 U.S. 51 (1913). Contra: Edwards v. 
Commonwealth, supra. See (1913) 26 Harv. L. Rev. 644, 646 n.12. And 
the fact of conviction may be used to disbar an attorney or to discredit a 
witness, Jn the Matter of , an Attorney, 86 N. Y. 563 (1881). See 
Sipanek v, State, 100 Tex. Cr. App. 489, 492, 272 S. W. 141, 142 (1925). 
Contra: Scott v. State, 6 Tex. Civ. App. 343, 25 S. W. 337 (1804). If the 
pardon had been granted after pronouncement of judgment, it would be even 
more difficult to contend that the accused was unlawfully restrained. Since 
the apparent purpose of the statute is to guard against misplaced leniency, the 
result in this case can be justified only if the accused were in fact innocent. 
And although it would be impossible to reopen the judgment of conviction, it 
seems that the accused might be permitted to show why the governor granted 
the pardon, in order to demonstrate that his case is not within the spirit of the 
statute, 


DESCENT AND DISTRIBUTION — PERSONS ENTITLED — RIGHT OF SURVIVING 
PARENT OF INFANT Dyinc WirtHovut Issue AND LEAVING PROPERTY DERIVED 
From A DECEASED PARENT. — A had a married son, B. B had several minor 
children of whom C was one. B died intestate. Then A died. Subsequently, 
C died, while still an infant. The statute of distributions provided that, in 
this situation, C’s mother was his next of kin. Sask. Rev. Stat. (1920) c. 73, 
§ 20. But the statute specially provided that when an intestate leaves several 
children surviving him, and one of the latter dies, an infant and unmarried, 
the property which the infant had obtained “ by inheritance from his parent ” 
goes, not to the remaining parent, but to the surviving children. Sask. Rev. 
Stat. (1920) c. 73, § 23. A’s administrator sought instructions as to whether 
he should distribute the portion of A’s property to which C had been entitled 
to C’s mother, or to his brothers and sisters. Held, that the property derived 
by C from his grandfather, A, should go to C’s brothers and sisters, since he 
took it by representation through his father. Re Georget, [1928] 1 D. L. R. 
230. 

Under the usual modern rule of descent, intestate property passes to the 
next of kin, irrespective of the source from which it was derived He-Ah-To- 
Me v. Hudson, 121 Okla. 173, 249 Pac. 138 (1926). The statute in the princi- 
pal case illustrates a well established exception to this rule. Cunningham v. 
Dellman, 151 Ark. 409, 237 S. W. 450 (1922); St. Paul Gas Co. v. Kenney, 97 
Minn. 150, 106 N. W. 344 (1906). This exception seems to have originated in 
the medieval desire to preserve a man’s property for the enjoyment of those of 
his own blood. Burke v. Burke, 34 Mich. 451 (1876); Weisiger v. McDonald, 
116 Ky. 862, 76 S. W. 1080 (1903). Cf. Bonewell v. Smith, 120 Va. 431, 
o1 S. E. 759 (1917). But modern policy would seem rather to favor the dis- 
tribution of his property to the intestate’s mother as next of kin. Cf. Miller 
v. Grimes, 262 Pa. 226, 105 Atl. 92 (1918). Thus, several courts have refused 
to maintain the old doctrine in situations where it would logically be ap- 
plicable. Goodrich v. Adams, 138 Mass. 552 (1885); Stitt v. Bush, 22 Ore. 
239, 29 Pac. 737 (1892); Crouthamel v. Welch, 53 Okla. 288, 156 Pac. 302 
(1916). The principal case seems to have extended it unnecessarily far, 
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since the doctrine has seldom been applied when, as here, the estate comes 
from the grandparent. Waddell v. Waddell, 99 Mo. 338, 12 S. W. 349 (1889); 
Vanover v. Steele, 173 Ky. 114, 190 S. W. 667 (1917). Contra: Morris v. 
Ward, 36 N. Y. 587 (1867). Cf. Petition of Rounds, 105 Misc. 273, 172 N. Y. 
Supp. 758 (1918). For in the instant case, the parent of the intestate never 
had any vested interest in the property, and it would seem that an inheritance 
by right of representation through a parent is not an inheritance from a parent. 
Smith v. Smith, 2 Bush 520 (Ky. 1866) ; Jn re Spooner’s Estate, 172 Wis. 174, 
177 N. W. 598 (1920). 


EASEMENTS — CREATION: IMPLICATION — NECESSITY THAT GRANTEE BE 
Aware OF GRANTOR’S OWNERSHIP OF QUASI SERVIENT EsTATE.— The de- 
fendant owned lots A and B, which were separated by a third lot owned by a 
stranger. The defendant constructed on lot A a drain, the obvious purpose of 
which was to remove the surface water from all three lots. The defendant 
sold lot B to the plaintiff, who did not then know that the defendant was the 
owner of lot A. The defendant later obstructed the drain and the plaintiff 
sued for damages. Held, that the plaintiff had an easement in lot A, by im- 
plied grant. Judgment for the plaintiff. Lancaster v. Lloyd, 27 N.S. W. St. 
R. 379 (1927). 

Where the owner of land uses a portion of it for the benefit of another part, 
a quasi easement is created in favor of the part benefited. See Wheeldon v. 
Burrows, 12 Ch. D. 31, 49 (1879); 2 TirFaANy, REAL Property (2d ed. 1920) 
1272. A grantee of the quasi dominant tenement acquires by implication 
the benefit of an easement corresponding to the preéxisting quasi easement, 
provided it was apparent, continuous, and necessary. Riverside Cotton Mills 
v. Lanier, 102 Va. 148, 45 S. E. 875 (1903); Fayter v. North, 30 Utah 156, 
83 Pac. 742 (1906); Jones v. Bethel, 20 Okla. App. 442, 152 N. E. 734 (1925); 
GALE, EASEMENTS (1oth ed. 1925) 119. The dominant and servient tene- 
ments need not necessarily be contiguous. Amania v. Serenta, 275 Pa. 474, 
119 Atl. 554 (1923). See Birmingham Banking Co. v. Ross, 38 Ch. D. 295, 
312 (1889). The doctrine of implied grants is generally based upon the pre- 
sumed intention of the parties. See German Sav. & Loan Soc. v. Gordon, 
54 Ore. 147, 151, 102 Pac. 736, 737 (1909); Harrison v. Ziegler, 51 Cal. App. 
429, 432, 196 Pac. 914, 916 (1921). It follows that if the parties expressly 
contract as to the use in question, there can be no implied easement. Baldwin 
Lumber Co. v. Todd, 124 La. 543, 50 So. 526 (1909); Vassar v. Mitchell, 1609 
Ark. 792, 276 S. W. 605 (1925). Cf. Prentiss v. City of Gloucester, 236 
Mass. 36, 127 N. E. 796 (1920). It has been held, however, that a devisee, 
as well as a purchaser at a judicial sale, will also acquire an easement by 
implied grant. John Hancock Mut. Life Ins. Co. v. Patterson, 103 Ind. 582, 
2 N. E. 188 (1885); Zell v. Universalist Society, 119 Pa. 390, 13 Atl. 447 
(1888) ; Hoepker v. Hoepker, 309 Ill. 407, 141 N. E. 159 (1923). These cases 
can hardly be explained on any theory of an intention implied in fact. 
The true basis of the doctrine would seem to be a rule of law that a grant of 
property carries with it everything that is reasonably necessary for its en- 
joyment. See Cherry v. Brizzolara, 89 Ark. 309, 316, 116 S. W. 668, 671 
(1909); Kelly v. Nagle, 150 Md. 125, 131, 132 Atl. 587, 590 (1926). Cf. 
Simonton, Ways By Necessity (1925) 25 Cor. L. Rev. 571, 575-77. On 
this theory, the result reached in the principal case seems sound, for the 
grantee’s knowledge of the grantor’s ownership of the servient tenement 
would be immaterial, provided that the grantor actually owned it. 


EstaTES — FEE SIMPLE— RESTRAINTS AGAINST INVOLUNTARY ALIENA- 
TIon. — A testator devised real estate to his son in fee, with the condition that 
it should not be subject to attachment, execution, or other legal process in 
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favor of any of the son’s creditors. The will further provided that if, upon an 
attachment being made, the court should hold the condition invalid, the prop- 
erty should then cease to belong to the devisee and should become vested in 
trustees to sell and pay over the proceeds to the son for necessities, at such 
times and in such amounts as they should think proper. One of the son’s 
creditors attached the property, and the lower court ordered it to be sold to 
satisfy his claim. The trustees appealed. Held, that the estate is exempt from 
attachment in the hands of the devisee, but even if it were not exempt, the 
attachment could be defeated by the limitation over. Judgment reversed. 
Hinshaw v. Wright, 262 Pac. 601 (Kan. 1928). 

At common law, since the statute Quéa Emptores, restraints upon the aliena- 
tion of a fee simple have been held void as inconsistent with the grant of 
absolute title. Mandlebaum+v. McDonell, 29 Mich. 78 (1874); Clark v. 
Clark, 99 Md. 356, 58 Atl. 24 (1904). See 3 TirFaNy, REAL Property (2d 
ed. 1920) 2306-07; Sweet, Restraints on Alienation (1917) 33 L. Q. REv. 236. 
However, a few courts have on occasion upheld temporary restraints on the 
alienation of an absolute legal interest. Libby v. Clark, 118 U.S. 250 (1886); 
Wallace v. Smith, 113 Ky. 263, 68 S. W. 131 (1902); Jn re Weller, 16 Ont. 
318 (1888). But the principal case is apparently the first instance where this 
has been done to the prejudice of creditors. Consequently it marks the cul- 
mination of a regrettable tendency to exempt property from the payment of 
the debts of its owner. Cf. Nichols v. Eaton, 91 U.S. 716 (1875); Smith v. 
Towers, 69 Md. 77, 14 Atl. 497 (1888); Partridge v. Cavender, 96 Mo. 452, 
9 S. W. 785 (1888). See Gray, RESTRAINTS ON ALIENATION (2d ed. 1895) 
iii-xii. However, in view of the fact that absolute equitable interests already 
may be made exempt from involuntary alienation in at least two states, the de- 
cision is not surprising. Potter v. Couch, 141 U. S. 296 (1891); Boston Safe 
Deposit & Trust Co. v. Collier, 222 Mass. 390, 111 N. E. 163 (1916). See 
Kates, Future Interests (2d ed. 1920) §§ 728, 729. The dictum of the 
court upholding the validity of a limitation over of an absolute interest upon, 
attachment is not supported by authority. In re Dugdale, 38 Ch. D. 176 
(1888); Potter v. Couch, 141 U.S. 295, 315 (1891); GRAY, op. cit. supra, 8- 
11, 39-41. Contra: Camp v. Cleary, 76 Va. 140 (1882); Stones v. Maney, 3 
Tenn. Ch. 731, 734 (1878). This is perhaps not quite as objectionable as the 
direct restraint, inasmuch as it will bring some pressure to bear on the owner 
to meet his obligations, particularly if his creditors are vindictive. It is to be 
hoped that neither of these methods of restraint will be permitted to operate 
beyond a period analogous to that of the rule against perpetuities. See 3 
TIFFANY, op. cit. supra, 2311. 


EVIDENCE — PRIVILEGED COMMUNICATIONS — GOVERNMENT INFORMANTS 
— EXTENT OF THE PRIVILEGE.— The plaintiff in an action for wrongful 
death secured a subpoena duces tecum, requiring the district attorney to pro- 
duce at the trial a record of questions asked by him and answers made by the 
defendant’s truck driver in the course of an investigation following the 
driver’s arrest for the killing of the plaintiff’s intestate. The district at- 
torney appealed from the order directing the issuance of the subpoena, on the 
ground that these statements were privileged. Held, that public policy de- 
mands the protection of those giving information to the district attorney in 
his investigations of crime. Order reversed. Lewis v. Roux Trucking Corpo- 
ration, 222 App. Div. 204, 226 N. Y. Supp. 70 (1927). 

The informant’s privilege is most frequently claimed in an action of 
malicious prosecution or slander, brought by the accused against the in- 
formant. Michael v. Matson, 81 Kan. 360, 365, 105 Pac. 537, 539 (1909). 
Where, however, it is claimed at a criminal trial, it should be subservient to 
the right of the accused to secure important evidence. Centoamore v. State, 
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105 Neb. 452, 181 N. W. 182 (1920). See United States v. Moses, Fed. 
Cas. No. 15,825 (C. C. E. D. Pa. 1827); (1921) 35 Harv. L. Rev. 209. And 
where the accused is himself the informant, it is clear that he can maintain no 
privilege in a subsequent criminal action against him. State v. Schumacher, 21 
N.D. 501, 132 N. W. 143 (1911). Contra: State v. Phelps, Kirby 282 (Conn. 
1787). The only basis for the informant’s privilege is that it aids the prose- 
cuting officer in securing reliable information concerning the commission of 
acrime. The principal case seems extreme in that civil immunity would have 
but slight tendency to increase the frankness of a man charged with a serious 
crime. See Egenes v. Morse Dry Dock Co., 131 Misc. 428, 226 N. Y. Supp. 
68 (1925). The opposing consideration of the public interest in providing a 
litigant with evidence was an important factor in a recent decision, which held 
that the commissioner of motor vehicles must*furnish reports filed with him, 
in compliance with statute, by those involved in an accident in which the 
plaintiff’s intestate was killed. People v. Harnett, 131 Misc. 75, 226 N. Y. 
Supp. 338 (1927). But this decision seems questionable, since the encourage- 
ment of the privilege may well be needed to insure the truthfulness of purely 
administrative reports. See 5 WicMorE, EvipENCE (2d ed. 1923) § 2377; 
(1925) 38 Harv. L. REv. 306. 


EXECUTORS AND ADMINISTRATORS— ACCOUNTING AND SETTLEMENT — 
PAYMENT Out oF THE ASSETS IN ONE STATE OF ADMINISTRATION EXPENSES 
AND COUNSEL FEES INCURRED IN ANOTHER. — A was appointed Ohio admin- 
istrator of a person who had died in that state. He brought an unsuccessful 
suit in Ohio on a claim for the estate. The Ohio probate court made an allow- 
ance for A’s legal services in the litigation, but the Ohio assets were insuffi- 
cient to pay it. A was later appointed administrator in New York, and in a 
proceeding for settlement of account in the Surrogate’s court there, he sought 
to have the proceeds of New York realty applied to the payment of his claim 
for legal services in Ohio. A New York statute provided that real property 
of a decedent was subject to disposition “for the payment of reasonable ex- 
penses of administration allowed by the surrogate.” N. Y. Surr. Cr. Act 
(1921) § 234. Held, that the claim should be allowed. Ordered accordingly. 
Matter of Green’s Estate, 130 Misc. 789, 226 N. Y. Supp. 436 (1927). 

Generally, an administrator who renders legal services to the estate is not 
allowed extra compensation therefor. Matter of Estate of Parker, 200 Cal. 
132, 251 Pac. 907 (1926). Buta different result is reached by statute in New 
York, Ohio, and some other states. N. Y. Surr. Cr. Act (1921) § 285; 
(1925) 36 A. L. R. 748, note; ANN. Cas. 1913A 1268, 1269, 1273. If such 
allowance is to be made, it should not matter that the services proved of no 
actual value to the estate, if they were rendered in good faith and upon rea- 
sonable expectation of success. Estate of Lichtenberg, 58 Wash. 585, 109 Pac. 
48 (1910). In the principal case the court took a fair construction of the 
broad terms of the New York statute, enumerating the objects for the disposi- 
tion of realty, as covering expenses of administering the same estate in other 
jurisdictions. However, the claim of A would probably be disallowed by some 
courts, which take a narrow view of the independence of administrations 
granted in different jurisdictions on the same estate. See Doss v. Stevens, 
13 Colo. App. 535, 540, 59 Pac. 67, 69 (1899); Bishop v. Ross, 56 Ind. App. 
610, 613, 103 N. E. 505, 506 (1913); Ela v. Edwards, 13 Allen 48, 49 (Mass. 
1886). Cf. Estate of Healey, 4 N. J. Misc. 785, 134 Atl. 684 (1926). The 
principal case is in line with the sensible method of treating as a unit the 
assets of an insolvent estate, wherever they are, in order to prorate the claims 
of all creditors. Jn re Hanreddy’s Estate, 176 Wis. 570, 186 N. W. 745 
(1922); 4 ScHOULER, WILLs, ExEcuUTORS AND ADMINISTRATORS (6th ed. 
1923) § 3540; Goodrich, Problems of Foreign Administration (1926) 39 
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Harv. L. REv. 797, 827, 828. The interdependence of separated portions of 
the same estate is also manifested by the fact that, in some circumstances, a 
domiciliary administrator may be under a duty to take out letters of ancillary 
administration in another jurisdiction. Wélliams v. Alexander & Williams, 79 
N. C. 417 (1878); 1 WoERNER, AMERICAN LAW OF ADMINISTRATION (3d ed. 
1923) 559. Cf. Shinn’s Estate, 166 Pa. 121, 30 Atl. 1026 (1895). 


FepERAL Courts—JuRIspicTion: Diversity or CITIZENSHIP — REsI- 
DENCE OF A CORPORATION WITHIN MEANING OF JUDICIAL CopE— WAIVER OF 
VENUE. — The plaintiff, a citizen of Illinois, sued the defendant, a corpora- 
tion of the state of Delaware, in a federal district court for Indiana. The 
main office and manufacturing plant of the defendant was located in Indiana. 
A statute provided that some person in the state should be designated “ for 
the purpose of accepting service upon said corporation in all suits that may 
be commenced against it.” Inp. Ann. Stat. (Burns, 1925) §§ 4913, 4918, 
4923. The defendant had complied with these provisions. The defendant 
filed a motion to dismiss the action on the ground that the court had no 
jurisdiction on grounds of diversity of citizenship under § 51 of the Judicial 
Code which provides that such “suit shall be brought only in the district of 
the residence of either the plaintiff or the defendant.” 36 Strat. 1101 (1911), 
28 U.S.C. A. (1927) § 112. Held, that since the defendant’s principal place 
of business was in Indiana, the court had jurisdiction of the suit against it, 
notwithstanding § 51 of the Judicial Code, and that by filing the consent to 
service, as required by the Indiana statute, the privilege of setting up venue 
was waived by the defendant. Motion overruled. Prtten v. Dodge Mfg. 
Corp., 23 F.(2d) 852 (D. Ind. 1928). 

The Supreme Court has held that, within the meaning of § 51 of the Judi- 
cial Code, a corporation is not a resident of any state where it is not incorpo- 
rated, irrespective of where its principal place of business is located. Sea- 
board Rice Milling Co. v. Chicago, R. I. & P. Ry., 270 U.S. 363 (1926); 
In re Keasbey & Mattison Co., 160 U. S. 221 (1895); Shaw v. Quincy Mining 
Co., 145 U. S. 444 (1892); McCormick Harvesting Mach. Co. v. Wal- 
thers, 134 U. S. 41 (1890). Nor does the compliance with a service statute 
make a foreign corporation a resident of the state. Southern Pac. Co. v. 
Denton, 146 U. S. 202 (1892); Platt v. Massachusetts Real-Estate Co., 103 
Fed. 705 (D. Mass. 1900). Contra: Shinwald v. Davids, 69 Fed. 704 (N. D. 
Calif. 1895). Sec. 51, as interpreted, establishes merely a requirement of 
venue which may be waived by the defendant. Burnrite Coal Briquette Co. 
v. Riggs, 274 U. S. 208 (1927); Lee v. Chesapeake & O. Ry., 260 U. S. 653 
(1923). But if the privilege is seasonably asserted, the suit must be dis- 
missed. See Macon Grocery Co. v. Atlantic Coast Line R. R., 215 U. S. 
501, 510 (1910). But no such waiver appears in the principal case. Filing a 
consent to substituted service can surely be no more effective than actual 
service in the district, which would not deprive a defendant of his privilege. 
The statute in terms does not refer to this situation, and compliance with like 
statutes has been held not to be a waiver. Cf. Hagstoz v. Mut. Life Ins. Co., 
179 Fed. 569 (C. C. E. D. Pa. 1910); Beech-Nut Packing Co. v. P. Lorillard 
Co., 287 Fed. 271 (S. D. N. Y. 1921). Moreover, it is probable that a state 
statute requiring a foreign corporation, as a condition of doing business, to 
waive its privilege of being sued in a federal court only at its residence, would 
be unconstitutional, as attempting to regulate the jurisdiction of the federal 
courts. See Southern Pac. Co. v. Denton, supra, at 207. Cf. Terral v. Burke 
Construction Co., 257 U.S. 529 (1922). At least it would be necessary that 
the corporation actually file the waiver, as simply doing business in the state 
would not be sufficient. Cf. Smolik v. Phila. & Reading Co., 222 Fed. 148 
(S. D. N. Y. 1915). In view of the purpose of Congressional legislation 
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to contract the jurisdiction of the district courts, the principal case seems to 
be an unwarranted interpretation of §51. Cf. Lee v. Chesapeake & O. Ry., 
supra, at 660. 


FEDERAL Courts — POWERS: IN GENERAL — ADEQUACY oF LEGAL REMEDY 
— Manpatory Injunction To Evict TENANTS.—A coal company leased 
houses to its employees, the leases to terminate when the employment ceased. 
The contract of employment expired and was not renewed, but the employees 
continued to occupy the houses without paying rent. The company, desiring 
the houses for its new employees, sought a mandatory injunction in the federal 
court to compel the miners to surrender possession. Held, that the court had 
jurisdiction in equity since the remedy at law in the federal court was inade- 
quate. Injunction granted. Clarkson Coal Mining Co. v. United Mine 
Workers of America, 23 F.(2d) 208 (S. D. Ohio 1927). 

The state law provided an effective method for the eviction of tenants by 
an action of forcible entry and detainer. McKibben v. Rosselot, 22 Ohio 
C. C. (nN. s.) 334 (1915). See On10 Gen. Cope (Page, 1926) §§ 10447-61. 
But federal courts may grant equitable relief where there is no adequate 
remedy available on the law side, even though such remedy can be had in the 
state courts. Smyth v. Ames, 169 U. S. 466 (1898). Conceivably an action of 
ejectment might have been brought in the federal court. Tindal v. Wesley, 
167 U. S. 204 (1896). See On10 Gen. Cope (Page, 1926) § 11903; Ex parte 
McNeil, 13 Wall. 236 (U. S. 1871). But this would not have been as prac- 
ticable or as efficient as the injunction which made possible in one suit a single 
order embracing all the employees. The granting of the injunction was there- 
fore within the discretion of the court. Big Six Development Co. v. Mitchell, 
138 Fed. 279 (C. C. A. 8th, 1905), certiorari denied, 199 U. S. 606 (1905). 
It is an accepted doctrine, however, that mandatory injunctions should be 
used sparingly. 1 HicH, Injunctions (4th ed. 1905) § 2. Moreover, in- 
junctions are not normally issued in disputes over real property necessitating 
a transfer of possession. Lacassone \v. Chapuis, 144 U. S. 119 (1892); Roy 
v. Moore, 85 Conn. 159, 82 Atl. 233 (1912); Black v. Jackson, 177 U.S. 349 
(1900). This rule is generally followed in disputes between landlords and 
tenants who hold over after the expiration of their leases. Torrent v. Muske- 
gon Booming Co., 22 Mich. 354 (1871). See Hall v. Henninger, 145 lowa 
230, 121 N. W. 6 (1912). Actual conditions prevalent in the mining area 
militate strongly against the employment of extraordinary judicial remedies. 
See Rep. Spec. SENATE SUBCOMMITTEE, U. S. Daily, March 12, 1928, p. 1. It 
would seem, therefore, that injunctive relief might well have been denied. But 
see (1928) 26 Micu. L. Rev. 702. 


GaRNISHMENT — Property SUBJECT — CERTIFICATES OF STOCK OF A For- 
EIGN CORPORATION. — The plaintiff sued the defendant, a resident of Pennsyl- 
vania, and sought to garnish certificates of stock in a Delaware corporation 
which were owned by the defendant, and held by an agent of the corporation in 
Pennsylvania. The certificates were seized and a fieri facias was issued for 
their sale as property of the defendant. The garnishee obtained a rule to 
have the writ set aside. Held, that certificates of stock of a foreign corpora- 
tion were not subject to attachment. Rule absolute. Chirkasky v. Pride, 
Legal Intelligencer, Feb. 17, 1928, p. 132 (Pa. C. P.). 

The principal case follows the older authorities in holding that a stock 
certificate of a foreign corporation is not property within the meaning of the 
statutes, and hence is not subject to attachment or garnishment. Christmas 
v. Biddle, 13 Pa. 223 (1850); Tweedy v. Bogart, 56 Conn. 419, 15 Atl. 374 
(1887); Armour Brothers Banking Co. v. St. Louis Nat. Bank, 113 Mo. 12, 
20 S. W. 690 (1892). While the decisions are rested on this narrow ground, 
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the language of the opinions indicates that the courts were influenced, unduly 
it would seem, by the fact of their lack of power to complete a purchaser’s 
rights by compelling a transfer on the books of the foreign corporation. This 
element being somewhat removed in the case of pledged certificates accom- 
panied by a power of sale, some courts have had no difficulty in allowing the 
pledgor’s interest to be garnished. Simpson v. Jersey City Contracting Co., 
165 N. Y. 193, 58 N. E. 896 (1900); Puget Sound Nat. Bank v. Mather, 
60 Minn. 362, 62 N. W. 396 (1895); (1911) 25 Harv. L. Rev. 74-75. But 
even in the normal situation, such as the instant case, the state where the 
certificate is may affect the title thereto. And the state of incorporation will 
regard the holder of the legal title as entitled to have the shares transferred on 
the books of the corporation. Direction der Disconto Gesellschaft v. United 
States Steel Corp., 267 U.S. 22 (1925). See Conriicr or Laws RESTATE- 
MENT No. 2 (Am. L. Inst. 1927) §57. Failure to consider this practical 
aspect of the situation has unnecessarily deprived creditors of ready access to 
this very common form of asset. Certainly a result contrary to that of the 
principal case should be reached when the state of incorporation has provided 
that the share shall be merged in the certificate. As Delaware had not adopted 
the Uniform Stock Transfer Act, the latter problem was not presented. See 
Unirorm Stock TRANSFER Act §§ 1, 13; 6 U. L. A. (1922) 2, 17. 


HusBAND AND WIFE — ConTRACTS BETWEEN HuSBAND AND WIFE — ANTE- 
NUPTIAL AGREEMENT TO Live APART UNTIL THE HusBAND CoMPLETES His 
EpucaTIon. — The plaintiff and the defendant entered into an antenuptial 
agreement which provided that the parties should live apart until the defend- 
ant received his degree of M.D. Some time after the marriage was consum- 
mated, the plaintiff, repudiating her agreement, brought this action for sup- 
port, and “insisted that her husband live with her.” The defendant did not 
refuse to live with her, but asked that the agreement be carried out because he 
was unable to support her and wished to complete his education. The plaintiff 
was earning a comfortable income. Held, that the antenuptial agreement is 
against public policy and will not be enforced, and that the husband will be 
ordered to pay five dollars per week alimony. Decreed accordingly. Gelin v. 
Gelin, reported in N. Y. L. J., Feb. 20, 1928, at 2467 (Sup. Ct.). 

In the early English law, separation agreements were illegal. Mortimer v. 
Mortimer, 2 Hagg. Cons. 310, 318 (1820). See Foote v. Nickerson, 70 N. H. 
496, 48 Atl. 1088 (1901). But modern English courts will specifically enforce 
agreements for immediate separation. Besant v. Wood, 12 Ch. D. 605 
(1879). Cf. Westmeath v. Westmeath, 1 Dow & C. 5109, 541 (1830). See 
Peaslee, Separation Agreements Under the English Law (1902) 15 Harv. L. 
Rev. 638. In the United States, courts enforce the terms of such agreements 
as long as the parties live apart by mutual consent. Bailey v. Dillon, 186 
Mass. 244, 71 N. E. 538 (1904); Longhi v. Longhi, 193 Ill. App. 21 (1914). 
Cf. Galusha v. Galusha, 116 N. Y. 635, 22 N. E. 1114 (1889). Either party, 
however, if without fault, may repudiate the arrangement by a sincere offer to 
resume cohabitation, and thus become entitled to a restitution of conjugal 
rights. Hague v. Hague, 85 N. J. Eq. 537, 96 Atl. 579 (1916). See Devine v. 
Devine, 89 N. J. Eq. 51, 55, 104 Atl. 370, 371 (1918). Cf. Mays v. Mays, 
161 Cal. 134, 140, 118 (Pac. 546, 549 (1918). And it is generally held that 
husband and wife may, by antenuptial agreement, relinquish rights in each 
other’s property, but not obligations arising from the marriage relation. Den- 
nison v. Dennison, 52 Misc. 37, 102 N. Y. Supp. 621 (1906); Jenny v. Jenny, 
178 Cal. 604, 174 Pac. 652 (1918). Cf. Ronken, Ante-Nuptial Contracts 
(1914) 24 Yate L. J. 65. The separation agreement in the instant case was 
inspired by circumstances radically different from those generally attending a 
marital disunion, and the court might, it seems, have taken a different attitude 
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on the question of policy. In view of the increasing number of years necessary 
for preparation for professions, and of woman’s constantly advancing eco- 
nomic independence, and of the moral and sociological considerations which 
conduce to comparatively early marriages, there would appear to be some 
policy in favor of permitting wedlock before the husband is fully able to sup- 
port both himself and his wife. The rule that he is her only legal means of sup- 
port was founded upon an antiquated state of society in which the wife rarely 
owned or controlled separate property, and earned money only with great 
difficulty. See Wright v. Wright, 6 Tex. 20, 33 (1851); Decker v. Decker, 279 
Ill. 300, 308, 116 N. E. 688, 691-92 (1917); Converse v. Converse, 9 Rich. 
Eq. 535, 570 (S. C. 1856). Cf. Gilbert v. Gilbert, 29 West. L. R. 714 (Alberta 
1914). Although it is generally desirable that legally married persons dwell 
together, the circumstances in the instant case might justify an exception to 
the common law rule that the husband furnish support. 


INSURANCE — MARINE INSURANCE — ASSIGNMENT — CONSENT OF IN- 
SURER AS AFFECTING Priok GROUNDS OF AvoIDANCE. — The defendant insur- 
ance company issued to A a time policy of marine insurance on his vessel, 
which he expressly warranted to be and to continue seaworthy. At the time 
the risk was to attach, the vessel was unseaworthy, but was later repaired. 
A sold it to B, and assigned the policy to him, with the consent of the defend- 
ant, which did not then know of A’s prior breach of warranty. Both at the 
time of the assignment and of the subsequent loss, the vessel was seaworthy. 
After the loss B assigned his claim to the plaintiff, who recovered judgment. 
From an affirmance of this judgment, the defendant appealed. Held, that the 
defense arising from the incipient unseaworthiness was lost by the consent to 
the assignment. Judgment affirmed. Smith v. Northwestern Fire & Marine 
Ins. Co., 246 N. Y. 349, 159 N. E. 87 (1927). 

An assignment of a contract of insurance on property which A sells to B, 
when consented to by the insurer, C, is in effect a novation. See Fogg v. 
Middlesex Mut. Fire Ins. Co., 10 Cush. 337, 345-46 (Mass. 1852); 4 Joyce, 
INSURANCE (2d ed. 1918) § 2308. If it be true that by A’s breach of condi- 
tion C’s promise to him is rendered void, then its release would not be con- 
sideration for C’s new promise to B. Citizens’ Fire Ins., etc. Co. v. Doll, 
35 Md. 89 (1871). But see Parker, The Nature of a Policy of Insurance with 
Regard to Its Assignability (1888) 1 Harv. L. Rev. 388, 391-92. However, 
C has often been held on the shadowy basis of waiver or estoppel. See City 
Fire Ins. Co. v. Mark, 45 Ill. 482, 484 (1867); Padrnos v. Century Fire Ins. 
Co., 142 Iowa 199, 204, 119 N. W. 133, 136 (1909); 4 Joyce, op. cit. supra, 
§ 2319. And the present tendency is to regard a breach of condition as 
rendering C’s obligation merely voidable. See RicHarps, INSURANCE (3d ed. 
1909) § 116; 2 Wiittston, Contracts (1920) § 746. But the release of an 
obligation voidable at C’s option, and contingent on re-acquisition of the prop- 
erty by A, is a basis of liability no less shadowy because it can be termed con- 
sideration. See Continental Ins. Co. v. Munns, 120 Ind. 30, 33, 34, 22 N. E. 
78, 79 (1889); (1924) 38 Harv. L. Rev. 99, 101. But cf. Shearman v. Niagara 
Fire Ins. Co., 46 N. Y. 526 (1871). The real consideration appears to be found 
in the compromise of A’s claim. It follows that C’s ignorance of the voidable 
character of that claim of itself constitutes no defense as against B. City 
Fire Ins. Co. v. Mark, supra; Hall v. Niagara Ins. Co., 93 Mich. 184, 53 N. W. 
727 (1892). Contra: Fire Ass’n v. Flournoy, 84 Tex. 632, 19 S. W. 703 
(1892). But cf. (1906) 6 Epw. VII, c. 41, § 50(2). If B knows of this, his 
silence might be such non-disclosure as to give C a defense, in the case of a 
marine policy; but A’s silence could not have such effect, for the insured 
under the new contract is B, and A is in no sense his agent. Cf. Blackburn, 
Low & Co. v. Vigors, 12 App. Cas. 531 (1887). A’s original representations 
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may, however, be considered as adopted by B, and if they continue false as 
of the time of the assignment, this will give C a defense good against B. Mer- 
rill v. Farmers’, etc. Ins. Co., 48 Me. 285 (1860). Cf. Ellis v. Counci Bluffs 
Ins. Co., 64 Iowa 507, 20 N. W. 782 (1884). 


LANDLORD AND TENANT — Express COVENANTS IN LEASES— WHETHER 
CovENANT AGAINST ASSIGNMENT IS BINDING ON EXECUTOR OF LESSEE. — A 
leased certain premises to B for ten years. The lease contained a covenant 
not to assign without the lessor’s consent, and also a general clause “ that the 
covenants herein contained are binding on the parties hereto and their legal 
representatives.” During the fifth year of the tenancy, B died and EZ was 
appointed his executor. E£ contracted to transfer the lease to the defendant. 
The latter refused to complete the agreement on the ground that A had not 
consented to the transfer. E sought a declaratory judgment that he might sell 
and give a good title to the lease. From a judgment dismissing the complaint, 
the plaintiff appealed. Held, that the covenant did not prevent the assignment 
of the lease by the executors of the tenant. Judgment reversed. Francis v. 
Ferguson, 246 N. Y. 516, 159 N. E. 416 (1927). 

The determination of the intent of the parties, as expressed in the pro- 
visions of a lease, is theoretically a question of fact. See (1922) 35 Harv. L. 
Rev. 621; (1921) 69 U. or Pa. L. Rev. 183. But since a covenant against 
assignment is a restraint upon the free alienability of the leasehold by the 
tenant, it is strictly construed by the courts. Riggs v. Pursell, 66 N. Y. 193 
(1876); Dolph v. Lennon’s, Inc., 109 Ore. 336, 220 Pac. 161 (1923). See 2 
THompson, REAL Property (1924) §1401. The covenant is not broken 
when the personal representatives of the deceased lessee succeed to the term, 
since the change of tenant is by operation of law. Charles v. Byrd, 29 S. C. 
544, 8 S. E. 1 (1888). Cf. In re Farrows Bank, Lid., [1921] 2 Ch. 164; 
(1921) 70 U. or Pa. L. Rev. 57. But whether the executor or administrator 
himself is bound presents a more difficult problem. If the lessee covenants 
for himself, his executors and administrators, it must necessarily be held that 
the personal representatives of the lessee are bound. Roe d. Gregson v. Har- 
rison, 2 T. R. 425 (1788); Walker v. Wadley, 124 Ga. 275, 52 S. E. 904 
(1905). Cf. (1907) 21 Harv. L. Rev. 60. But cf. Peebles v. Crosthwaite, 
13 T. L. R. 198 (1897). And since, in the principal case, the words of the 
parties were nearly as conclusive, the same result might well have been 
reached. Cf. Swartz v. Bixler, 261 Pa. 282, 104 Atl. 591 (1918). Moreover, 
such a covenant runs with the land. Williams v. Earle, 3 Q. B. 739 (1868); 
Cohen v. Popular Restaurants, [1917] 1 K. B. 480. Since the executor is in 
privity of estate with the lessee, it seems that he should be bound, even 
though the lessee covenanted only for himself. See West Shore R. R. v. 
Wenner, 70 N. J. L. 233, 239, 57 Atl. 408, 410 (1904); Foa, LANDLORD AND 
TENANT (6th ed. 1924) 309. But the court’s position may be supported on 
the practical ground that it facilitates the speedy settlement of the decedent’s 
estate. Anon., 1 Dyer 66a (1550); Lee v. Lorsh, 37 U. C. Q. B. 262 (1875). 
Cf. Stratford Co. v. Continental Mortgage Co., 74 Cal. App. 551, 241 Pac. 
429 (1925); (1926) 14 Catir. L. Rev. 480. 


Mortcaces —RicHts oF MortcAGEE— Mortcace Procurep sy AT- 
TORNEY TO Cover Future Services. — The plaintiff attorneys were engaged 
by the defendant to defend him in a prosecution for the murder of one X. 
The plaintiffs persuaded the defendant to give them a note for $10,000, se- 
cured by a mortgage on the defendant’s land, and promised to remit to the 
defendant the balance over the amount to be charged by them as a reasonable 
compensation for their services. After the recording of the plaintiffs’ mort- 
gage, the land was attached by the family of Xin a civil action against the 
defendant for wrongful death. After they had procured the release of the de- 
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fendant, the plaintiffs sued to foreclose the mortgage, and joined the subse- 
quent encumbrancers. From a judgment for the defendant, the plaintiffs 
appealed. Held, that the mortgage was void as to the subsequent encum- 
brancers because the debt was not sufficiently described, and that it could be 
avoided by the defendant because procured by coercion. Judgment affirmed. 
McKnight v. Gizze, 140 Atl. 116 (Conn. 1928). 

Although a mortgage purports to have been given for a contemporaneous 
debt, most courts admit parol evidence to show that the purpose was to secure 
future advances up to the amount stated. See 1 Jones, Mortcaces (8th ed. 
1928) § 451. But Connecticut takes what seems a less desirable view in hold- 
ing that such a mortgage is not sufficient notice to subsequent parties. North v. 
Belden, 13 Conn. 376 (1840). However, the mortgage in the principal case 
should be held subordinate to the attachment on another ground; namely, that 
the plaintiffs knew of this lien before they rendered their services. There may 
well be a policy in protecting attaching creditors although the result is to de- 
prive the mortgagee of his bargain as to future advances. Since this policy 
does not exist in favor of second mortgagees, they are not protected. Brink- 
meyer v. Helbling, 57 Ind. 435 (1877); West v. Williams, [1898] 1 Ch. 488. 
Moreover, when the relation of attorney and client exists, a mortgage to the 
former is presumptively invalid. Thomas v. Turner’s Adm’r, 87 Va. 1, 12 S. E. 
149, 668 (1890); Ralphsnyder v. Titus, 74 W. Va. 204, 82 S. E. 257 (1914). It 
has been said, however, that the presumption does not apply to contracts fixing 
the attorney’s compensation at the time the relation is created. See Dockery 
v. McLellan, 93 Wis. 381, 389, 67 N. W. 733, 736 (1806); Boyd v. Daily, 85 
App. Div. 581, 586, 83 N. Y. Supp. 539, 544 (1903); Cooley v. Miller & Lux, 
156 Cal. 510, 524, 105 Pac. 981, 987 (1909). Even if this view be accepted, 
the result in the principal case is justified since the trial court found sufficient 
affirmative evidence of undue influence to invalidate the mortgage. OKLA. 
Comp. Stat. (1922) § 4999. See 2 Pomeroy, Equity JuRISPRUDENCE (4th 


ed. 1918) § 951. 


PusLic UTILITIES — REGULATION — REQUIREMENT OF AFFIRMATIVE SHOW- 
ING OF PusBLic BeNnerit.— The appellant, a foreign holding company, ap- 
plied to the state public service commission for permission to purchase the 
stock of several local utilities. The commission refused the application on 
the ground that it did not appear that the public would be in any way bene- 
fited by a change of ownership, though such a change would not be detri- 
mental to the public interest. The company appealed from a decree affirming 
the order. Held, that the commission can refuse to permit a purchase of the 
stock of another utility only if it would be detrimental to the public. Decree 
reversed. Electric Public Utilities Co. v. West, 140 Atl. 840 (Md. 1928). 

This case is unique in being, apparently, the first judicial decision to limit 
the bounds of utility regulation to the protection of the public against harm- 
ful acts. As such, it is in sharp opposition to the current of decisions of 
administrative bodies. Re Morgan & Wyman Elec. Light & Power Co., 
P. U.R. 1925D 323 (N. Y.); Re Genessee Valley Gas Co., P. U. R. 1927B 600 
(N. Y.); Re Penn Public Service Corp., P. U. R. 1926B 791 (iPa.). But see 
Re Home Mut. Tel. Co., P. U. R. 1920F 242 (Ind.). Other activities of public 
utilities have been required to pass the test of affirmative public benefit, as 
shown by the universal requirement of a certicate of convenience and neces- 
sity. N. Y. Rartroap Law (1911) §9; Wabash, C. & W. Ry. v. Commerce 
Comm., 309 Ill. 412, 141 N. E. 212 (1923). And legislative expression has 
been given to the same test in regard to the purchase of properties by public 
service corporations. 41 Stat. 456 (1920), 49 U. S. C. A. (1927) §5(2); 
N. H. Pus. Laws (1926) c. 240, § 28. See Chicago Junction Case, 264 U. S. 
258 (1924). However, a court has refused to permit a zoning commission to 
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bar a particular use of land on the ground that the use did not affirmatively 
benefit the community. Village of Euclid v. Cleveland Jewish Orphans’ 
Home, 20 F.(2d) 743 (C. C. A. 6th, 1927). But a utilities commission must 
of necessity be invested with greater regulatory powers than a zoning com- 
mission. Some support for the decision may be found in a case.which con- 
strued a statute providing for the authorization of purchases of properties if 
for “ the public good,” to require the granting of an application whenever the 
act of the utility was not contrary to law or unreasonable. Grafton County 
Elec. Light & Power Co. v. State, 77 N. H. 530, 94 Atl. 193 (1915). Cf. 
Pub. Serv. Comm. v. State, 184 Ind. 273, 111 N. E. 10 (1916). But it would 
seem that when a public utility seeks to increase its activities at any point 
which impinges upon the public interest, some positive justification should be 
shown for according it this privilege. 


RECEIVERS — APPOINTMENT AND QUALIFICATIONS — JUDICIAL INTERFER- 
ENCE WITH RECEIVER APPOINTED BY TEDERAL FARM LoAN Boarp. — The 
Federal Farm Loan Board found that the defendant joint-stock land bank was 
insolvent, and placed it in the hands of a receiver, in accordance with the 
provisions of the Federal Farm Loan Act. 39 Star. 381 (1916), 12 U.S.C. A. 
(1927) §§ 961-63. Soon thereafter the plaintiffs, a creditor and a stockholder, 
brought separate suits, alleging that the bank’s affairs were in a confused con- 
dition, that the powers of the present receiver were inadequate and that unless 
the plaintiffs’ rights were presently determined, they would be deprived of their 
property without due pgocess of law. In order to avoid multiplicity and to 
give the plaintiffs the benefit of a judicial determination of their rights, the 
bill prayed that the court appoint a receiver who should oust the loan board 
receiver and take over the bank’s affairs. From a decree denying relief, the 
plaintiffs appealed. Held, that the statute gives the board plenary authority, 
and that the courts should not interfere with the receiver’s discharge of his 
administrative duties. Decree affirmed. Krauthoff v. Kansas City Joint- 
Stock Land Bank, 23 F.(2d) 71 (C. C. A. 8th, 1927). 

Congress may empower the Comptroller of the Treasury to appoint a re- 
ceiver for a national bank or to assess its stockholders, without a prior 
judicial determination that a receiver is necessary or that shareholders’ lia- 
bilities are outstanding. Bushnell v. Leland, 164 U. S. 684 (1896); Korbly 
v. Springfield Inst. for Savings, 245 U. S. 330 (1917). The additional powers 
given the Farm Loan Board to appoint, without prior adjudication, a receiver 
who, on application to the Board alone, may compound bad debts and sell 
the bank’s property, would seem to be equally justified. Cf. 13 Strat. 114 
(1864), 12 U.S. C. A. (1927) § 192. Where a situation calling for equitable 
relief arises and is not covered by statute, the court may appoint a receiver 
for a national bank. Grout v. First Nat. Bank, 48 Colo. 557, 111 Pac. 556 
(1910); Wallach v. Billings, 161 Ill. App. 317 (1911), aff'd 277 Ill. 218, 115 
N. E. 382 (1917). See Richmond v. Irons, 121 U. S. 27, 48 (1886). Simi- 
larly, an equity court may appoint a receiver of land mortgaged to a joint- 
stock land bank. O’Connell v. St. Louis Joint Stock Land Bank, 170 Ark. 
778, 281 S. W. 385 (1926). But where the Farm Loan Board has authority 
to appoint a receiver, he would seem to have as ample powers as one ap- 
pointed by a court. See 39 Star. 375, 38t (1916), 12 U. S. C. A. (1927) 
§§ 831, 961-63. And the judiciary will be loath to interfere while the execu- 
tive is properly in control. Cf. Interstate Commerce Comm. v. Ill. Cent. 
R. R., 215 U.S. 452 (1910); New Orleans v. Paine, 147 U. S. 261 (1893). 
Where there is fraud or maladministration, a court should not hesitate to 
supplant a statutory receiver, no matter how broad are his powers. But 
ordinarily a court properly refuses to interfere with a receiver whose statutory 
authority is sufficiently complete for the matter at hand. 
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Tue Story or Law. By John Maxcy Zane. With an Introduction by James 
M. Beck. New York: Ives Washburn, Inc. 1927. pp. xvi, 486. 


As the story begins in the tertiary period, and rises upwards in the natural 
scale from the ants, rather less than half the book is devoted to the growth of 
the Anglo-American system. The general treatment is to present a series of in- 
cidents and anecdotes, interspersed with some general remarks, vigorous 
criticisms, and occasional technicalities. The choice of incidents is difficult 
to justify on serious grounds: if “every one knows the story” of Queen 
Caroline’s trial, why should it occupy seven large pages? Coke is treated as 
an ignoramus, a turncoat and a scoundrel, and represented almost solely by 
long extracts from his prosecution of Sir Walter Rayleigh (who is exalted 
to the perfect gentleman); but of his contributions to the common law and 
his defense of law against prerogative we find not a word. The author’s 
views on equity and law are headed “ English Law— Just and Unjust ” and 
in the course of the chapter we are told that “the common law had never 
cared much about justice, and now [1500-1560] it cared not at all,”: 

Mr. Zane does not regard himself as particularly indebted to the great 
historians of the law, and certainly no one would accuse him of drawing too 
freely upon their learning; in fact, he finds it obvious that they are either 
stupid, or else so dishonest that they write about books they have not, read; 
and more than once, accepted history is swept aside when the author’s plan 
requires it. Thus, medieval times are occupied by our ancestors’ doing 
“their brute worst to destroy all civilizing tendencies in the law”; conse- 
quently there could be no legal renaissance —“‘ late writers seem to think 
that these glossators performed a great work in what it has become the 
fashion to call the legal renaissance of the twelfth century. As a penalty for 
this remarkable statement they should be compelled to read page after page 
of the gloss.” Coming nearer home, we find that “all this [the Anglo-Saxon] 
part of the English historical legal writing is without any reliability,” because 
a number of texts, notably the Leges Henrici Primi, are in Mr. Zane’s unique 
opinion, forgeries; more than that, he is ready to name the culprit — 
“Henry’s clerks were put to work.... These laws simply show what 
Henry and his clerks desired the old laws to be.” After such an invitation to 
consign Liebermann, Maitland and Pollock to the waste-paper basket, it is 
less surprising to read that Jhering is hopelessly lacking in insight, that Gray 
in his Nature and Sources “ was demonstrating that he did not know what law 
was,” and finally that although “it is not often in these early times that we 
can find the man who invented procedure in the law,” yet to Bishop Odo of 
Bayeux “ is unquestionably to be ascribed, first, the use [in 1075] of a sworn 
jury of twelve to decide the facts in a lawsuit, and second, the procedure of 
correcting a false finding of the jury.” This startling result is deduced from 
a highly imaginative story based apparently on Bigelow’s Placita Anglo- 
Normannica.: For further instances we refer the reader to the facetious in- 
dex which appropriately concludes the work, from which we only cull these 
examples: “ Freeman, historian so-called”; “Gray, his preposterous idea of 
the nature of law”; “ Henry I, his forgeries of law’; “ Otto III, the brute.” 

In his introduction, Mr. James M. Beck has a striking phrase on the “ age 
of the moving-picture brain ” which “ asked nothing more to satisfy its mental 
hunger than mental impressions as effervescent as a passing picture upon the 
cinema screen.” ‘This is well said; but we feel bound, with great respect, to 
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dissent from his view that that age is passed. On the contrary, candor com- 
pels us to confess that this book is one of the most depressing products of the 
“moving-picture age ” which have come our way. 


THEoporRE F. T. PLUCKNETT. 
Harvard Law School. 





LE ProGRES DES INSTITUTIONS PENALES (Essai de Sociologie Criminelle). By 




































; André Toulemon. Paris: Recueil Sirey. 1928. pp. 249. 
In this important little volume we have a scholarly presentation of an in- 
; teresting thesis. M. Toulemon’s subject is “to explain criminal conduct as 
‘ well as the evolution of penal institutions by laws which govern the develop- 
y ment of the human being himself.” 1 Instead of searching for analogies to 
1 human society among the other animal species (a practice for which he con- 
1 demns, with much justification, the sociologists of the positive school), he 
. seeks “in the development of man himself the law of social transformation.” 2 
d He explains “the social realm by the vital”; the progress and decadence of 
A social institutions is “‘ explained” by the progress and decadence of the human . 

being. “ Penal institutions follow an evolution parallel to that which man 
t passes through from the cradle to the grave.” ® 
? Progress, in the case of the individual human being, consists in passing from 
” the stage of domination of the organism by the “inferior psychism ” (the 
5 senses, feelings, imagination) to that of control by the “superior psychism ” 
© (reason, comprised of intelligence and volition). Progress, in the case of a 
8 society, is measured by this dominance, in its activities, of the mental powers 
‘i over the senses. Progress of social institutions, particularly criminal law, 
procedure and penal treatment, is measured by the extent to which the ra- 
” tional element dominates over the physical, the senses. Criminals are those 
ve in whom the senses have developed rapidly, the “superior psychism ” slowly, 
se the result being an unbalance of personality in the direction of animality. 
1] The methods of penology should be calculated to “strengthen the will” so 
- that “self-mastery,” that is, control by the reason over the senses, will be 
- achieved. The rational powers are essentially altruistic, tending “to give 
ae themselves, to propagate themselves ”; ¢ the senses, the appetites, on the other 
at hand, are essentially egoistic. When the mental powers predominate over the 
to physical, man and society and their penal institutions (criminal law, procedure, 
“9 methods of penal treatment) are in progress, extension, propagation. When 
ay reason cedes its place to the physical senses and feelings, the human and social 
a Prose ry may for a long time retain an appearance of vitality, but they are 

oomed. 
of Condensation of the above statements gives them the ring of unsupported 
o dogmatisms. As a matter of fact, Toulemon carefully defends each of them. 
hg His masterful exposition and critique of the development of criminal law, 
0 procedure, and punishment lends a good deal of conviction to his “laws.” 
io, Thus, as to criminal law, its progress is indicated by the gradual domination 
ssi on the part of judge and legislator, of reason over the senses in the analysis 
of of and examination into the crime.® Each time that criminal justice is re- 
e.” gressing, “it attacks the guilty party with blind brutality and without concern 
age over questions of his intention or volition.” When it is in progress, it turns 
tal from consideration of the injury to society to investigation into the mind 
the of the accused at the time of the offense, searching for intentions and mo- | 
at 1 Pp. 2. * P. 32. 
wel 2 Pf. 21. 5 Pp. 35. 
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tives.’ As to punishment, its brutal or barbaric phase corresponds to the 
stage of infancy in human development; here the legislator knows only “the 
reflex,” which he gradually organizes into private or public vengeance. The 
“sentimental phase” corresponds to the age of sensations or feelings; here 
society modifies its purely reflex type of punishment and attempts to take the 
person of the criminal into account. It inclines toward pity. The rational 
phase of penology corresponds to the age of reason in the human being; here 
we have a “ penitentiary science.” “The private or social wrong passes into 
the background, and justice is particularly preoccupied with the criminal, and 
attempts to study the social and individual causes of crime and to rehabilitate 
the criminal.” * Toulemon admits that there are regressions from this vital 
progress in society and in penal institutions, as there are in the life of the 
individual. 

Toulemon’s method might best be illustrated by his discussion of the evolu- 
tion of means of judicial proof, in which, as in many other institutions, he 
discovers “the same law” of progression from the emotional-imaginative 
stage, through the sentimental phase, to the rational, “ corresponding to the 
periods of the formation of human consciousness.”® “The judgment of 
God ” appears first in the guise of trial by battle, then as the ordeals, “ finally 
to become the oath which, in the very latest stages, finishes by becoming a 
simple affirmation of conscience.” ?° He claims that in all primitive legisla- 
tion “the duel is in the position which the oath occupies in more refined 
civilizations.” 14 The duel is the most physical and brutal means of deciding 
a controversy, the ordeal “is psychological proof obtained by material 
means” and when this is abolished in the thirteenth century, the “ single 
judgment of God remaining is the oath, a proof entirely mental, manifesting 
itself also in a form essentially psychological.” 12 A similar method illustrates 
how the ways of judicial decision in trials have progressed from the material 
to the rational. “To the degree that civilization advances, the legislator 
requires that the judge rely less and less upon the brutal and material find- 
ings of his senses (feelings) in his decision, and more and more upon the free 
exercise of his rational will.” 1° 

This in a nutshell is M. Toulemon’s contribution of theory and method. 
We have room for but one or two comments on questions encountered en 
route. 

Toulemon disposes of social and physical causes of crime in entirely too 
cavalier a fashion, by merely attacking the positive school of criminology 
for giving them an importance “not only capital, but absolute.” 14 These 
causes “alter the faculty of choice (in his view the sole basis of penal re- 
sponsibility) but do not suppress it.” His reasoning is that the chronic alco- 
holic, for example, who today cannot withstand the temptation to drink, 
could and did exercise a free choice the first time he drank. It is this sim- 
plified psychology which is the chief weakness of Toulemon’s work. He 
overlooks the individual differences in human beings as to the extent of this 
freedom of choice. This is the essential weakness of any theory of a penal 
code which is founded upon the notion of freedom of will in the sense in which 
used by Toulemon, that is, as an independent, isolated force operative, presum- 
ably, to an equal degree in all human beings. That is why the idea of responsi- 
bility based upon the right of the social organism to defend itself against 
individuals is superior, as a theoretical foundation. Here it is an objective, 
scientific matter that is involved, something at least to some extent measur- 





tp. -g3. 11 P. 160. 
8. P63. 12 Pp. 160-61. 
9 P. 159. 18 P. 169. 
10 Pp. 159-60. 14 P. 30. 





BOOK REVIEWS 933 


able; in Toulemon’s theory it is an almost mystical force, imponderable, un- 
analyzable and therefore impractical as a measure both of responsibility 
and of penal treatment. 

A sound legal device is, of course, necessary as a means of determining which 
persons have violated society’s laws; and until a better device is developed, 
the analysis of criminal conduct into act and intent, based upon an essentially 
sound, though in detail imperfect, psychology must be adhered to. But any 
pretense at weighing and measuring “the degree of vicious will” involved 
in any case had better be given up; it reflects a confusion of function — the 
legal “separation of the sheep from the goats,” on the one hand, and the 
illusory adjustment of degree of punishment to degree of guilt, on the other. 
The treatment function appertaining to a number of sciences and arts differing 
in their methods and aims from that of the substantive criminal law, must be 
sharply differentiated therefrom and delegated to experts specially trained in 
the disciplines which are not pertinent to the legal-analytical process of guilt- 
determination, but are of the very essence of the processes of investigation 
into the causes of the individual criminal’s misconduct and the methods of 
his re-orientation and rehabilitation. In the positivistic approach, the two 
functions of guilt-determination and treatment-determination are not hope- 
lessly confused by combining them into one conceptual system which operates 
satisfactorily in the former but is wholly unsuited to the latter. The prob- 
lem, analyzed in its dual yet differing aspects, becomes at least clear, if not 
simple: A person has made an aggression upon social order. First, let us see 
if there really is an aggression in a legal sense, and secondly, whether the 
prisoner at the bar is the man who committed it. That done, let us scientifi- 
cally examine the guilty person, to see what the trouble with him is and to 
what extent it may be remedied. In the meantime, let us see that he is not 
permitted further to endanger the general security. 

We may consider a theoretical objection to this method, suggested by a diffi- 
culty encountered by Toulemon throughout his book, and one he does not 
satisfactorily overcome. The valid distinction between human societies and 
aggregations of dumb animals made by him at the outset leads our author 
into a discussion of that perennial, confusing, philosophical bone of conten- 
tion, the doctrine of the “freedom of the will.” He assails the positive 
criminologists for their adherence to an “ absolute determinism,” and points 
out the well-known pseudo-inconsistency between their philosophical view 
that all things are determined, and their active insistence upon programs of 
amelioration of criminogenic factors. This criticism contains a subtle fal- 
lacy. Scientific determinism is not fatalism. While the latter postulates a 
fixed, immutable course of events, the former merely expresses a belief that 
predisposing causes of human action are to a large extent analyzable and, 
more important, that these predisposing causes are mot necessarily fixed or 
immutable. If the modern determinist held the views ascribed to him by 
Toulemon, he could be justly reproached for not closing shop altogether and 
calmly awaiting the blind judgments of an inscrutable fate. But, as M. 
Toulemon complains, the determinist is always busy framing new penal codes 
or setting up psychiatric clinics, or trying to change social conditions that 
make for criminality. The fact of the matter is that even so fervent a believer 
in free will as M. Toulemon does not deny the sequence of cause and effect 
in human activity, and therefore advocates the strengthening of the “ self- 
control” of criminals by aiding them to build up a “strong will.” But the 
scientific determinist also believes in cause-and-effect linkage, merely speak- 
ing of “inhibitory forces” instead of “ self-control,” of “suggestibility ” in 
place of “ weak will,” and sometimes of “ reconditioning” instead of “ re- 
educating” or “strengthening.” Thus M. Toulemon and Professor Ferri, 
whose view of determinism he warmly attacks, are really more in agreement 
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than our author dreams of. What appeared as a theoretical objection to al- 
lowing the legal-analytical process of ascertaining act and intent to continue 
its function of guilt-determination while assigning to the methods of psychiat- 
ric and sociological sciences the task of probing into causation does not 
therefore in any real sense, exist: we are not, in the former process, adherents 
of the free-will doctrine and in the latter exponents of the deterministic 
theory, and even if we were we would not necessarily be inconsistent; the 
science of law has its mode of analysis and its objectives, the sciences con- 
cerned with causation of criminal conduct have their own methods and 
aims. . 

The second point evaded by M. Toulemon’s entire study is whether and in 
what sense there are social laws. What does our author mean by “ law,” 
and what by the statement that the progress of penal institutions is “ ex- 
plained” by the law of vital growth? Space prevents discussion of these 
important questions. We can only say that whether the facts of progress in 
man, society and penal institutions, from a stage of control by the “ inferior 
psychism ” to that of dominance by the “ superior psychism”’ are expressive 
of a “ law,” even in the loose sense in which the term is used by sociologists, 
is of some doubt. And even though the facts he describes so convincingly 
may be said to express the operation of a law, whether that law “ explains ” 
the changes which human institutions, particularly legal institutions, have 
undergone, is open to still more doubt. Toulemon’s volume would have been 
much improved by a chapter or two on these basic propositions. 


SHELDON GLUECK. 
Harvard University. 





Cases ON Future INTERESTS. By Richard R. Powell. Assisted by Lewis M. 
Simes. St. Paul: West Publishing Company. 1928. pp. xxviii, 968. 


This casebook covers the same general field as that of Professor Kales, 
published ten years ago, except that the topic of restraints upon alienation is 
omitted. The rules with respect to these restraints do not have especial ref- 
erence to future interests. Since certain of the more common restraints are 
considered in the course in Trusts, there is probably no irreparable loss by 
omission of the subject in Future Interests. 

Particularly to be commended is the inclusion of certain matter not 
usually found in casebooks upon this subject. In Chapter I is an excellent 
summary of the historical development of the various types of future inter- 
ests, which provides the student the necessary perspective for a more detailed 
study of these interests. In Chapter VII are the following new topics: the 
effect of partition in its relation to future interests; the protection afforded 
the owner of a future estate against misconduct or inaction of the tenant in 
possession, or of a third party; the effect of a judgment upon the owner of a 
future interest who was not a party to the action, and the equitable rules of 
representation; and the valuation of future estates in its relation to the usury 
statutes. Chapter XI deals with statutory provisions enabling a tenant in 
possession to extinguish future interests through judicial sale. This subject 
is of great practical importance, and its inclusion is a new departure much 
to be approved. It would seem, however, that better cases might have been 
selected to illustrate the various points of view. In the chapter upon “ Future 
Interests in Personal Property,” there is a section considering the rights of 
life tenant and remainderman in dividends upon corporate stock. Chapter X 
is upon the expectancies of the heir or devisee. While this topic is treated in 
other courses also, its inclusion here is justifiable. The cases dealing with 
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such interests are especially valuable to show how small a degree of difference 
there is between what we are pleased to call “future interests’ and those 
mere possibilities of future ownership to which we deny altogether the appel- 
lation “ interests.” 

Many parts of the book evidence most clearly the author’s thorough and 
skillful research. The treatment of the Rule in Shelley’s Case in Section 4 
of Chapter IV seems the least satisfactory. Part of the cases printed hold 
the Rule to apply. While there are references in the footnotes to contrary 
cases, there is danger that the student will acquire an erroneous impression of 
the American decisions. It would seem desirable to print at least one case of 
the general type of Aetna Life Insurance Company v. Hoppin. In Section 5 
of Chapter XIII there might profitably have been included some cases to 
illustrate various constructions of the word “issue.” Gifts to “heirs” are 
considered, but there is no mention of gifts to “issue,” which are at least 
as common. 

The reviewer’s principal criticism is in respect to the organization of the 
subject matter. In Chapter III the author distinguishes “ expectant ‘estates ” 
one from another. He includes within this term reversions, remainders, and 
interests analagous to springing and shifting uses, but not rights of entry, 
possibilities of reverter, and escheats. The reviewer doubts the utility of this 
classification. Why should one insist upon calling a reversion an “ expectant 
estate,” and deny that term to the possibility of reverter? A reversion after 
a contingent remainder in fee simple may be no more likely to come into 
possession than a possibility of reverter after a determinable fee simple. If 
the common law rules applicable to rights of entry, etc., were entirely dif- 
ferent from those applicable to all “expectant estates,” the classification 
might be justified. A further objection lies in the fact that in Chapter X the 
term “ expectancies ” is used to describe the possibilities of ownership of the 
heir and the devisee. 

The defect in organization is most conspicuous in Chapter IV, ‘“‘ Expectant 
Estates — Creation by Express Limitation,” which gives one the impression 
of being a heterogeneous collection of material connected only by an ingeni- 
ous system of subtitles, such as, “ Variations in the Estate which Pre- 
cedes,” and “ Variations Relating to the Event upon which the Future In- 
terest is Limited to Take Effect.’”” Under these subtitles are gathered such 
diverse matters as future interests after terms of years; limitations over on 
failure of issue; limitations intended as substitutional rather than as succes- 
sive; destructibility of contingent remainders; the rules for determining 
whether limitations have created contingent remainders or vested remainders 
subject to divestiture; and the Rule in Shelley’s Case. It would seem that 
with the use of this word “ variation” and a lively imagination, almost any- 
thing could have been introduced into this chapter. The destructibility of 
contingent remainders is one of the “ characteristics ” of this particular type 
of future interest, which might more appropriately have been placed in Chapter 
VII, “ Expectant Estates — Characteristics.” On the other hand, it is very 
doubtful whether that chapter is the proper place for cases dealing with the 
problems raised with respect to one interest by reason of the failure of a 
preceding or subsequent interest. 

The selection of cases has for the most part been done with unusual skill. 
The chief objection to Kales’ cases has been that they were predominantly 
English, and relatively old. The total number of cases in the two books is: 
Kales, 201; Powell, 215. The percentage of English cases is: Kales, 80; 
Powell, 31. The percentage of cases decided since 1900 is: Kales, 6; Powell, 
47. Where cases are otherwise of equal instructional value, American cases, 
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particularly those of recent date, are to be preferred. They are more easily 
read by the student, and are more likely to impress him with the belief that 
he is studying a subject of present importance in the jurisdiction where he 
will practice. 

A somewhat novel and particularly notable feature of this casebook is the 
series of questions, usually from two to five, following almost every case. 
They are designed to stimulate the student’s thought, not only upon the fact- 
situation of the principal case, but also upon similar fact-situations. They are 
framed with care and discrimination, and are not open to the objection of 
being too suggestive. Most of the author’s citations have been incorporated 
into these questions. It might have been well, where several citations are 
given, to indicate the one most suitable for the student to read. This device 
of suggestive questions has been used so effectively that we may expect to 
find more casebooks employing it in the future. 

Everything considered, the reviewer believes this casebook to be one of 
unusual merit, exhibiting much originality of thought. It should greatly facili- 
tate the teaching of a difficult subject. With the majority of teachers it will 
doubtless displace Kales’ Cases. For those who do not elect to use it in the 
classroom, it will nevertheless be an exceedingly valuable collection of mod- 
ern authorities. Professor Powell is to be congratulated upon his completion 
of an excellent piece of work which represents much more skill and labor than 
is usually bestowed upon a compilation of cases. 


MERRILL IsAAc SCHNEBLY. 
University of Missouri Law School. 





STATE SECURITY AND THE LEAGUE oF Nations. The Albert Shaw Lectures on 
Diplomatic History, 1927. By Bruce Williams. Baltimore: The Johns 
Hopkins Press. 1927. pp. x, 346. 


Political scientists of a generation or two ago might, if an institution such as 
the League of Nations had been presented to them for study, have debated at 
considerable length as to the precise legal category in which the new organiza- 
tion might be placed. Was it, for example, a confederation of a very loose 
character comparable in its purpose, if more restricted in its powers, to the 
union of the American states under the Articles of Confederation or to the 
union of German states under the Confederation of 1815? Or was it no more 
than an enlarged alliance, possessing powers conferred by the treaty which 
created it, but having no legal personality apart from the particular states 
which made up its membership? 

Lawyers of this later date disdain spending thought upon these academic 
questions. Their interest is with the League as a political agency competent 
to carry on certain definite and necessary functions, the successful perform- 
ance of which is the real matter of concern. What, they ask, are the legal 
powers of the League under its constitution and what its effective organization 
for the administration of the tasks it has undertaken? The experience of 
domestic constitutional law tells us that the interpretation of the Constitution 
in the light of the concrete circumstances to which it has been applied makes 
all the difference between an abstract thesis and a living rule of law. If the 
Covenant of the League of Nations is to be a rule of law for states, what then 
is its accepted interpretation as it now stands? 

In the volume before us, Professor Williams addresses himself to the prob- 
lem which must be the primary object of every system of law. The old “ right 
of self-preservation,” as it was called in the days before 1920, had always 
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figured as one of the fundamental rights of states. Its ultimate sanction was 
the right of the state to declare war against any other state which might seem 
to be directly or indirectly threatening its security. Defensive and offensive 
wars were indistinguishable, since offense might readily be disguised as a form 
of defense. When, then, in 1920, the Covenant of the League of Nations 
sought to substitute the principle of ‘‘ mutual assistance ” for the individual 
right of self-help, a fundamental change was introduced into the international 
legal system. Henceforth the best efforts of European statesmanship were 
confronted with the task of reducing a general principle to a practicable rule 
of conduct. 

With a sure logical process and a firm grasp of political realities Professor 
Williams leads us from the old order to the new. A chapter on “ State Ex- 
istence and Security ” shows us the anarchical situation which resulted from 
the measures of self-help taken by the individual state in pursuance of its 
right of self-preservation. When did the right of self-preservation take 
precedence of the duty, which the same state was under, of respecting the 
independence of another state? The “ doctrine of necessity ” and the “ right 
of intervention ” unsettled the very foundations of the international system, 
‘and in the end the right of self-preservation depended upon the force that 
could be successfully brought to its assertion. ‘“ International law,” says the 
author, “ indeed recognizes the claim and declares the right of the state to 
existence; it has not, however, made adequate provision for the protection of 
the right thus acknowledged and declared.” 

With the adoption of the Covenant of the League of Nations the new order 
appears. Article 10 of the Covenant is analyzed in detail and is interpreted in 
the light of statements made by the framers of the Covenant at the time of its 
adoption and made subsequently by the Committee of Jurists appointed by 
the League and by the League itself at the meetings of the Assembly in 1921- 
1923. Here the author draws liberally from documentary material and gives 
us one of the most helpful studies of that controversial point that have yet 
appeared. 

A later chapter takes up the new principle of penalties or sanctions em- 
bodied in Article 16 of the Covenant. The original proposals for international 
military control and the grounds advanced by President Wilson and others for 
its rejection are reviewed, as are the conditions under which the framers of the 
Covenant contemplated that the economic sanctions should be put into effect. 
The report of the International Blockade Commission is discussed from 
various angles, and here again the proceedings of the Assembly are freely 
drawn upon. The chapter closes with the text of the interpretative resolu- 
tions voted by the Second Assembly concerning “ the Economic Weapon of 
the League.” 

Subsequent chapters deal with the various attempts to extend the principles 
of the Covenant just discussed. Here we come to more familiar ground — 
the Draft Treaty of Mutual Assistance of 1923, which never came to a vote; 
the Geneva Protocol of 1924, which was significant for its attempt to deter- 
mine what constituted “ aggression ” and for its decision to leave to the indi- 
vidual state the manner in which it should carry out its obligations; and finally 
the Locarno Agreements. In conclusion the author stresses the restricted 
interpretation of the obligation of mutual assistance, the complexity of the 
problems raised by the sanctions of Article 16 and the “ inherent limitations 
to their effective exercise in a society composed of states,” and finally the 
essential part which arbitration must play in a security program. “In effect 
this was the thesis which eventually evolved at Geneva. There could be no 
disarmament without security, no security without guarantees, no willing 
guarantees without a respect for the idea of law.” 

Professor Williams’ study will appeal to the lawyer as well as to the student 
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of international affairs. For it deals with the greatest of the world’s legal 
problems, one which challenges the best statesmanship the world can produce, 
and one the effective solution of which will determine whether European 
civilization, if not that of the nations at large, will be able to hold its own 
against a return of the old anarchy which a decade ago very nearly proved 
its ruin. 
C. G. Fenwick. 
Bryn Mawr, Pennsylvania. 





THE DEVELOPMENT OF TRUST COMPANIES IN THE UNITED STATES. By James 
G. Smith. New York: Henry Holt & Company. 1928. pp. xxi, 613. 


This book shows what a long road has been travelled since the decision in 
Chudleigh’s Case,1 in which the learned judges said that a corporation could 
not hold property upon trust “ because it is a dead body, although it consist 
of naturall persons; and in this dead body a confidence cannot be put, but in 
bodies naturall.” 2 These dead bodies are very much alive today. There are 
twenty-seven hundred and thirty-one trust companies in the United States 
with banking resources of over twenty billions of dollars, or there were when 
the foreword to this book was written. How much property is held in trust 
by them, no one knows. Much confidence is placed in these corporations 
and experience has shown that for the most part the confidence is well 
deserved. 

The book is divided into three parts. In Part I there is a description of 
the fiduciary services performed by banks and trust companies, including 
those of trustee for individuals, trustee for corporations — particularly under 
corporate mortgages, agency services, and insurance and banking services. 
Part II deals with the history of trusteeship from the time when “ Jehovah 
appointed Moses as a trustee of the well-being of the people of Israel” (in 
this case it is easy enough to see who is the Settlor, who is the trustee, and 
who are the beneficiaries, but just what was the trust res?). The author 
then traces the development of trust companies in the United States. Part III 
deals with current problems of trust companies. 

This volume is one of the American Business Series. The subject is treated 
from the point of view of the business man rather than of the lawyer, but it is 
of course not the less useful to lawyers on that account. The book is a mine 
of information. It contains a bibliography of seventy-five pages, but 
much of the author’s information is not acquired at second hand. He has re- 
sorted to the records of many trust companies and has learned much from a 
questionnaire which he sent to twenty-five hundred trust companies and 
national banks which, under the Federal Reserve Act, have undertaken to act 
as fiduciaries. He has also circularized business men and professional men in 
order to get the point of view of the customer, or client as he is called. 

From the practical point of view the chapter on Investment of Trust 
Funds is most interesting. It shows in what manner trust companies are 
accustomed to diversify their investments. It shows how small a proportion 
of these investments is in shares of stock, the great bulk being in corporate 
bonds and real estate mortgages. Of course this is necessarily so where the 
trust instrument does not permit the trustee to invest in anything but legal 
trust investments, which in most states do not include shares of stock. It is 
interesting to notice, however, that even when the trust company is given 
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discretion, the amount invested in shares of stock is not much larger. The 
author is convinced that a larger investment in shares of stock is desirable 
provided there is a sufficient distribution of the risk, and he suggests the 
enactment of a uniform act authorizing the investment of trust funds in the 
securities of investment trusts. 

The old-fashioned lawyer would be somewhat shocked to see how trust 
companies proceed to increase their business. The picture is a very different 
one from that in England, the birthplace of the trust, where the trust seeks 
the trustee and not the trustee the trust. But then in England the trustee is 
not paid and in the United States he is paid, and if the trust estate is large 
enough, well paid. The trust indeed has not escaped from the high-pressure 
salesmanship employed in most fields of human activity today. We have 
all read in the advertisements how the estates of four out of five persons are 
dissipated with incredible rapidity after their death and how their best 
friends don’t dare to warn them. It is somewhat of a relief to know that 
the more recent tendency is to sound a brighter note; that “the principle 
that it is human nature to desire happy endings to stories should be appre- 
ciated and the ‘ gloom spreading’ advertisements avoided.” * The author de- 
votes a chapter to the subject of “Selling Corporate Fiduciary Services.” 
This deals with the matter, as the title of the chapter indicates, in the modern 
manner. The task of “selling services ” is a task of “ educating the public.” 
The way of the salesman is not easy. He must not merely please his “ pros- 
pect” but also his prospect’s lawyer. He also must realize that “ anything 
calculated to offend life insurance interests should be avoided.” + 

In his treatment of the subject the author is fair. He is quite ready to de- 
nounce such practices as that of the trustee’s selling to itself as trustee secu- 
rities which it has underwritten or purchased for its own account. He 
considers dispassionately the respective advantages and disadvantages of 
individual trusteeship and corporate trusteeship. 

There is no doubt that as wealth accumulates, the trust device will be 
employed more and more frequently, and that “ living” trusts as well as testa- 
mentary trusts are bound to increase, and that trust companies and banks will 
usually be selected as trustees. This book, which is the best on the sub- 
ject, will be of great value not merely to officers of trust companies, but to 
their clients and to lawyers. 

Austin W. Scort. 


Harvard Law School. 





RATIONALE OF PRoxIMATE Cause. By Leon Green. Kansas City: Vernon 
Law Book Company. 1927. pp. x, 216. 


Professor Green’s thesis is simple. In every tort case these questions must 
be answered: (1) Is plaintiff’s interest protected by law? (2) Is it protected, 
by any rule of law, against the particular hazard encountered? (3) Did de- 
fendant’s conduct violate such rule? (4) Did defendant’s violation cause 
plaintiffs damages? (5) What are plaintiff's damages? The first two ques- 
tions are always for the court: the last three are for the jury unless the evi- 
dence is such that reasonable men could not differ. As to the fourth, the jury 
are to find only whether defendant’s violation was in fact a substantial factor 
in producing plaintiff’s damages. Essentially the same questions arise in 
determining contract liability and criminal liability, and they should be 
answered in like manner. Most of the book is devoted to a consideration of 
torts. The longest chapter deals with negligence. The major portion of each 
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chapter consists of an analysis of cases familiar to teachers of torts and a 
solution of them by the application of Professor Green’s formula. 

It would be easy to write sarcastically of this little volume. Phrases about 
fools rushing in, or about legal Don Quixotes, leap to the pen. Similes liken- 
ing the doctrine of proximate causation to the little patch of green in front 
of the house of David Copperfield’s aunt come trippingly. But this is due 
not to the author’s ideas but to his manner of expressing them. When Pro- 
fessor Green grows rhetorical about the stupendous stupidity of judges in con- 
verting a simple problem into an insoluble riddle, about their unbelievable 
servility to empty formulas, or about their inexcusable adherence to methods 
utterly devoid of scientific foundation, the thought arises that it is only the 
superficial observer who mistakes appearances for reality, and that it is but 
an indifferent lawyer who does not look through the language of the courts to 
their acts. But to express this thought as a comment on the text would be 
entirely unfair. Professor Green knows, and shows that he knows, that the 
judges for the most part realize exactly what they are doing. When they say 
that the defendant’s wrong was not the proximate cause of the plaintiff’s dam- 
ages, they know that they are not talking about factual causation. They know 
that they are placing a limit upon defendant’s legal responsibility for the fac- 
tual consequences of his wrongful acts. Professor Green does not think that 
he is disclosing a secret when he asserts that the difficult problem in most cases 
is not causation in fact, but the existence of a legally protected interest and the 
limits of that protection. His contention is that to state this problem in terms 
of causation is to obscure the issue and to make its solution more difficult. 
And he is right. The trial judge and jury have hard enough a task when 
issues are clearly defined and words are used in their common meaning. 
Therefore, even though the appellate courts would reach the same result in 
all cases without this proposed analysis, its adoption would be well worth 
while for the benefit that would accrue to the trial tribunal. 

But neither the trial nor the appellate court will reach the same results if 
the author’s suggestions are adopted im toto. By phrasing the problem in 
terms of limits of protection to a legal interest afforded by the applicable rule, 
rather than in terms of legal causation, the respective functions of court and 
jury are not necessarily changed. Mr. Green, however, thinks they must be. 
He insists that the limit of protection must always be determined by the 
court. To this reviewer his argument is not at all convincing. Why it would 
be undesirable or impracticable to let the jury pass upon the limits of protec- 
tion where it is now properly permitted to pass upon the lirhits of respon- 
sibility for factual results, it is not easy to understand. Every consideration 
urged for taking this question entirely from the jury seems equally applicable 
to the question of negligence. As Mr. Green points out, each case must be 
decided on its own facts; uniformity is not only undesirable but impossible. 
If a formula is framed, it must be vague almost to the point of meaningless- 
ness. But could anything be more vague than the standard of the reasonably 
prudent person under the circumstances? How does the jury fix it? How 
does the jury determine a reasonable time or substantial performance in con- 
tract actions, or reasonable force in tort cases involving privilege? Why do 
the courts leave these questions to the jury? If they properly leave these to 
the jury, why should they not, as heretofore, leave to it the limits of responsi- 
bility for factually caused results of wrongful conduct in doubtful cases? 
The jury, as Mr. Green concedes, makes ex post facto law for particular cases 
in negligence litigation; it does likewise in some other torts, and in some con- 
tract actions. It is the one body that most quickly registers in litigation the 
current convictions of the community. Whether its functions should be cut 
down is a question to be answered not by a new phrasing of an old problem, 
but by profound considerations of policy. 
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Enough has been said to disclose that Professor Green has produced a most 
thought-provoking essay. His analysis brings the real problems out into the 
open. Court and counsel must face them and answer them frankly. No 
future discussion of the subject of proximate cause can justifiably ignore this 
book. No teacher of the law of torts can afford to be without it. 


E. M. Morcan. 
Harvard Law School. 





GOVERNMENT AND BusINESs. By Earl Willis Crecraft. New York: World 
Book Company. 1928. pp. xi, 508. 


The author has divided this work into five parts. The first discusses the 
position of the government, in relation to business, as protector, corrector, 
referee, and competitor. The second part reviews the activities of the govern- 
ment in the fields of production, exchange, distribution, and consumption. 
Part three is largely a comparative study, contrasting public and private 
organization, administration, finance, and service. In addition there are chap- 
ters on the relation of business to political parties, legislation, adjudication, 
and international affairs. Part four covers the relations of the government 
(in its‘capacity as operator, promoter, and regulator) to transportation, com- 
munication, banking, investments, insurance, credit, marketing, brokerage, 
sales, advertising, engineering, labor, monopolies, and the professions. In the 
final part is drawn a comparison between certain parallel political and economic 
movements or tendencies —centralization, localization, codrdination, and 
philosophy. Political and economic organizations are contrasted, and brief 
mention is made of the economic aspects of statecraft. 

This ambitious task is completed in thirty-six chapters covering four hun- 
dred and eighty-three pages of text, or an average of less than fourteen pages 
for each chapter. The result is, perhaps, inevitable: the treatment is sketchy, 
given to generalizations and the statement of many rather obvious things. 
Brevity makes for generality which results in ambiguity. A few examples will 
suffice. ‘The duty of protecting property and occupational pursuits is the 
prime function cf government.”1 “ The whole criminal code results, in fact, 
from the constant need of protecting property and occupational pursuits.” ? 
Yet the constitutional trinity is life, liberty and property, and it does not even 
say that the most important of these is property. ... “The Sherman Anti- 
Trust Act of 1890 provided that all combinations in restraint of trade were 
illegal.” * But the Supreme Court has held that the Sherman Act forbids only 
such combinations as are in unreasonable restraint of trade. Furthermore, is 
the quoted statement intended as a complete description of the Sherman Act? 
No further information is vouchsafed. ... “ Section 6 of the Clayton Act 
of 1914 aimed to place labor organizations beyond the reach of the Anti-Trust 
Act of 1890.”5 There is nothing in Section 6 to justify this statement. This 
section merely declared that labor combinations, as such, are not to be re- 
garded as illegal under the anti-trust laws, nor are they to be restrained from 
“lawfully carrying out the legitimate objects thereof.”® This is merely a 
statutory statement of the law as the courts had long applied it. 

The work is in the nature of an introduction to the fields treated. It points 
out many important contacts between government and business and labor, but 
it does little more; it does not describe or appraise adequately the social 
machinery involved. Furthermore, there is little here for the reader who is 





1 P. 16. * United States v. Standard Oil Co., 221 U.S. 1 (1911). 
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interested in the legal relations of government and business; this phase of the 
problem is intentionally slighted. For instance, the trust problem is treated 
in eleven pages, citing only two cases; the relation of labor organizations to 
the government is disposed of in ten and one-half pages, citing no cases; fifteen 
pages are given to the discussion of the transportation problem, and one case 
is casually cited; and in the chapter on “ Adjudication and Business” only 
twe cases are cited. An adequate discussion of any of these problems would 
seem to involve a careful analysis of the law affecting each. 

The criticisms here noted are of method primarily: the author attempts the 
impossible, if he intends to do more than to introduce the several problems 
treated. This book might serve as the introductory volume to a series of 
works treating the many relationships of government and business. The 
author should be commended for his disinterestedness, for not adopting a 
“view with alarm” attitude towards questions that fairly invite partisan 
treatment. 

RINEHART J. SWENSON. 

New York University. 





ABHANDLUNGEN ZUM INTERNATIONALEN PRIVATRECHT. By Franz Kahn. 
Edited by Otto Lenel and Hans Lewald. Munich and Leipzig: Verlag 
von Duncker & Humboldt. 1928. Two volumes. pp. ix, 503; viii, 449. 


The two volumes contain reprints of articles and treatises by Franz Kahn 
on various problems of conflict of laws. Franz Kahn died in 1904 at the age 
of forty-three. He has not left any general treatise on conflict of laws, but 
his contributions to this field have been considerable. Owing to the fact that 
Kahn’s articles and treatises are scattered through various periodicals, only 
a limited number of German scholars, and probably an even more limited 
number of other scholars, have a full impression of Kahn’s life-work and place 
in the history of the science of conflict of laws. This the editors hope to 
remedy by the publication of Kahn’s articles in book form. 

The articles reprinted deal with such important problems as Gesetzeskol- 
lisionen, renvoi, ordre public, the content, nature and method of international 
private law, the importance of the study of comparative legislation for conflict 
of laws, and the third Hague Conference on international private law. Most 
of these articles were published in Jherings Jahrbuecher, and in the Zeitschrift 
fuer Internationales Privat-und Oeffentliches Recht; they were written be- 
tween 1890 and 1904. 

Franz Kahn worked with, and fought against, such outstanding scholars as 
von Bar and Zitelmann. The draftsmen of the German Civil Code did not 
adhere to the so-called internationalistic school, and the German Civil Code 
clearly conceives of conflict of laws as a part of municipal law, and a part 
of municipal law only. But prominent German scholars, especially Zitel- 
mann, were followers, and partly founders, of certain branches of the inter- 
nationalistic school. For the modern American reader’ a study of Kahn’s 
treatises will be interesting because it shows that the internationalistic 
school not only failed to be accepted by German laws and German law courts, 
but also that it was violently and competently attacked by leading scholars. 
Although Franz Kahn advances the theory that municipal rules on conflict of 
laws may be, and sometimes are, in conflict with rules of international public 
law, he is one of the ablest defenders of the so-called municipal school in con- 
flict of laws. 

It is not possible within the limited scope of a brief review to give a full 
valuation of the whole work of Kahn. Such full valuation, however, is to 
be found in an article of Zitelmann in the Zeitschrift fuer Internationales 
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Privat-und Oeffentliches Recht. Zitelmann recognizes Franz Kahn as one of 
his ablest opponents, and as an outstanding figure in the history of German 
research in conflict of laws. 
Ernst H. FEILCHENFELD. 
Harvard Law School. 





EmpLoyers’ ENDOWMENT Tax. By Norman Bede Rydge. Sydney: The 
Law Book Co. of Australasia, Ltd. 1927. pp. 144. 


In 1927 New South Wales enacted two statutes, one known as the Family 
Endowment Act, and the other known as the Finance (Family Endowment 
Tax) Act. Speaking very generally, these statutes impose a tax upon all em- 
ployers paying wages to employees, computed at the rate of three per cent 
upon all wages which an employer has paid during the taxable period. The 
revenue thus acquired constitutes the Family Endowment Fund. From it are 
paid sums to mothers, in respect to maintenance, and other expenses of chil- 
dren, where the family income does not exceed the basic living wage for man 
and wife without children plus thirteen pounds per annum for each child sub- 
ject to endowment needs. This basic wage has been declared by the Industrial 
Commission to be four pounds and five shillings per week. The maximum 
endowment payable is thirteen pounds a year (five shillings a week) for each 
child subject to endowment need. The social policy underlying this legisla- 
tion is important, and its operation will merit observation from this country. 

This small volume attempts in advance to discuss questions of interpreta- 
tion that are likely to arise. It does this primarily from the point of view of 
the employer: what employers are subject to the acts, the extent of employers’ 
obligations thereunder, who are employees, and so on. There are only fifty- 
three pages of this exposition. American readers will be interested more in 
the appendix which contains the text of the two acts, and the regulations made 
under the authority of these acts, including forms. Much of general tax 
interest is to be found in this material, especially in administration, such as 
the provisions for enforcement and the taxable period which is the calendar 
month. 

Wir E. McCurpy. 

Harvard Law School. 





LA SEPARATION DES PouvorRS ET LA CONVENTION FEDERALE DE 1787. By 
E. M. Erlick. Paris: Recueil Sirey. 1926. pp. 195. 


Thucydides and Aristotle, observing factional struggles in Greek city states, 
thought that communities might gain stability by giving the many and the 
few each a portion of power. Aristotle noted a division of functions between 
deliberators, magistrates, and judges. The theory of “ mixed government ” 
became a commonplace of Roman and medieval thought. And the related 
ideas of a mixed government and a “separation of powers” were used by 
Locke, Montesquieu, and Blackstone, in describing the powers of Parliament 
and the independence of the judiciary, won from the British Crown. 

At this point M. Erlick becomes interested in the story. The American 
fathers feared that the people would enjoy their liberty at the expense of 
order. The fear was natural enough in itself, and it was strengthened after 
the Revolution by increasing signs of latent class war. John Adams and 
Thomas Jefferson urged the importance of stabilizing state governments by 
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the device of a division of functions among independent, specialized bodies. 
Economic groups would tend each to find its special representative in a 
different body or set of bodies. One body would check another. 

Speculation, public opinion, economic forces, and the political experience 
of the states combined to lead the members of the Convention to accept and 
apply the theories of mixed government and separation of powers. Contro- 
versy over the organization of Congress affected the form which the ideas 
finally took. Today, among other consequences of those ideas, we have 
the McNary-Haugen veto, the minimum wage case, and the President’s power 
to discharge postmasters. 

M. Erlick has undertaken the interesting task of describing the develop- 
ment of the principle of the separation of powers, broadly defined, in Ameri- 
can constitutional history. His first essay, which.deals with the appearance 
of the principle in the work of the Convention, is instructive and stimulating. 
It leaves room for more extended and detailed study. M. Erlick, for exam- 
ple, does not do complete justice to the content or the influence of John 
Adams’s passionate moral, economic, and political views which expressed 
themselves in his theories about mixed government and the separation of 
powers. Jefferson’s opinions on “judicial review” and the significance of 
Shays’ Rebellion, deserve perhaps further consideration. These are matters 
of emphasis and detail. The author’s capacity for historical generalization 
and the analysis of political ideas is more striking. One looks forward to 
M. Erlick’s projected further studies of his problem, and hopes that he will 
attempt not only an account but an evaluation of the ancient principle of the 
separation of powers. 

MALCOLM SHARP. 

University of Wisconsin. » 





La NATIONALITE FRANCAISE: COMMENTAIRE DE LA Lor pu 10 AovT 1927. 
By Jules Valery. Paris: Librairie Générale de Droit et de Jurisprudence. 
1927. pp. 88. 

M. Valery presents us with a competent if somewhat abbreviated analysis 
of the new French law of nationality, now dissevered from the Code Civile, 
and formed, with characteristic Continental passion for codification, into a 
“ Code de la nationalité.” American readers will find particular interest in 
the practical abolition of the authorized domicil, the attempt to avoid dual 
nationality by a provision restraining the operation of the jus sanguinis in 
regard to children who acquire a foreign nationality by birth abroad, and the 
inclusion of a provision for the citizenship of married women similar to the 
Cable Act. In this last, the author foresees not a few of the difficulties which 
experience on this side of tha Atlantic has demonstrated. To those who are 
clamoring for greater restrictions on naturalization, it may be instructive to 
find that the experience of the war is assigned as the cause for the extraordi- 
nary relaxation of the already liberal naturalization laws of France. The 
work would gain by a more extended exposition of the historical background, 
only inadequately supplied by frequent references to the author’s Manuel de 
Droit International Privé. The failure to include any text of the law is 
decidedly unfortunate. 

A. H. FELLER. 


Cambridge, Mass. 





